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CONSTRUCTION AGREEMENT 
 

 THIS AGREEMENT is entered effective as of the date signed by the last party 
below (the “Effective Date”) by and between DESOTO COUNTY, a political subdivision 
of the State of Florida, by and through its Board of County Commissioners, situated at 
201 E. Oak Street, Second Floor, Arcadia, Florida 34266 (the "County"), hereby contracts 
with ZEP CONSTRUCTION, INCORPORATED (the "Contractor") of 7802 Jean 
Boulevard, Ft. Myers, FL 33967, a contractor licensed to perform all work in the State of 
Florida in connection with the County's Project for the NW Second Bunker Avenue 
Bridge (#044047) Replacement, Project No. 26-10-00ITB (the "Project"), as said work 
is set forth in the Plans and Specifications prepared by KCI TECHNOLOGIES, 
INCORPORATED, the Engineer and/or Architect of Record (the "Design Professional") 
and other Contract Documents hereafter specified (the "Work"). 
 
 The County and the Contractor, for the consideration herein set forth, agree as 
follows: 
 
Section 1. Contract Documents. 
 
 1.1. The Contract Documents consist of this Agreement, the Exhibits described 
in Section 36 hereof, the Legal Advertisement, ITB No. 26-10-00 Intent and General 
Information, the Instructions to Bidders, the Contractor’s Bid proposal and any duly 
executed and issued addenda, Change Orders, Work Directive Changes, Field Orders, 
Work Authorizations and amendments relating thereto.  All of the foregoing Contract 
Documents are incorporated by reference and made a part of this Agreement (all of said 
documents including the Agreement sometimes being referred to herein as the "Contract 
Documents" and sometimes as the "Agreement").  A copy of the Contract Documents 
shall be maintained by Contractor at the Project site at all times during the performance 
of the Work. 
 
 1.2. The Design Professional is the initial interpreter of the Contract Documents 
but is not the judge between the County and the Contractor.  The County reserves the 
right to make final decisions considering the Design Professional’s recommendations or 
interpretations of the Contract Documents.  The Design Professional does not have 
authority to obligate or commit the County to fund additional expenditures or approve 
extensions of time over the approved Contract Time or Amount.  However, the Design 
Professional’s interpretation as to the intent of his design shall be final and not subject to 
interpretation by the County’s staff. 
 
 1.3. Any Work that may be reasonably inferred from the specifications as being 
required to produce the intended result shall be supplied whether or not it is specifically 
called for. In case of any inconsistency or conflict among the provisions of the Agreement 
and any other terms and conditions of any documents comprising the Contract 
Documents, the provisions of the Agreement shall control.  Concerning the Contract 
Documents, the order of precedence shall be as follows: (1) Change Orders; (2) the 
Agreement, including amendments and Exhibits; (3) Field Orders; (4) the solicitation 
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documents, including any addenda.  The Contract Documents listed above represent the 
entire and integrated Agreement between the parties hereto, and supersede prior 
negotiations, representations, or agreements, either written or oral. 
 
 1.4. Work, materials or equipment described in words which have a well-known 
technical or trade meaning, shall be deemed to refer to such recognized standards. 
 
 1.5. The County shall furnish to the Contractor up to three (3) sets of the 
Contract Documents as are reasonably necessary for execution of the Work.  Additional 
copies of the Contract Documents shall be furnished, upon request, at the cost of 
reproduction. 
 
 1.6. The Contractor agrees to bind specifically every Subcontractor to the 
applicable terms and conditions of the Contract Documents for the benefit of the County. 
 

1.7. Construction services provided by Contractor for the Project shall be under 
the general direction of Dennis Johnson, or their successor, who shall act as the 
County's representative during the term of this Agreement. If the County’s representative 
is not a County employee, then County’s representative is not authorized to issue 
changes to the Contract Amount, Contract Time, or Scope of Work without express 
approval by the Department Director, County Administrator, or Board of County 
Commissioners.  

 
1.8. The County’s representative, within the authority conferred by the Board of 

County Commissioners, shall initiate written Change Orders, and notification to the 
Contractor of any and all changes approved by the County in the Contractor’s: (1) 
compensation; (2) time and/or schedule of service delivery; (3) and any amendment (s) 
or other change(s) relative to the Work pursuant to this Contract or Change Orders 
pertaining thereto.  Following County approval, the County’s representative shall 
coordinate issuance of any such documents.  The County’s representative shall be 
responsible for acting on the County’s behalf to administer, coordinate, interpret and 
otherwise manage the contractual provisions and requirements set forth in this Contract 
or any amendments, or Change Orders issued hereunder. 

 
1.9. Neither the Contractor nor any Subcontractor, Supplier, or other person or 

organization performing or furnishing any of the Work under a direct or indirect contract 
with the County shall have or acquire any title to or ownership rights to any of the 
Drawings, Specifications or other documents (or copies of any thereof) prepared by or 
bearing the seal of the Design Professional; and they shall not reuse any of them on 
extensions of the Project or any other project without written consent of the County or 
their Design Professional and the specific written verification or adaptation by the Design 
Professional. 
 
Section 2. Scope of Work. 
 
 2.1. The Project consists of the removal of the existing bridge and construction 
of a new bridge (Bridge No. 044047) over Bunker Ditch, including all associated roadway, 
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drainage, traffic control, and related improvements as set forth in the Scope of Work and 
Plans and Specifications prepared by the Design Professional. The Contractor agrees to 
furnish and pay for all management, supervision, financing, labor, materials, tools, 
transportation, fuel, supplies, utilities, equipment and services of every kind and type 
necessary to diligently, timely, and fully perform and complete in a good and workmanlike 
manner the Work required by this Agreement to complete the Project. 
 
 2.2. All materials and equipment shall be applied, installed, connected, erected, 
used, cleaned and conditioned in accordance with the instructions of the applicable 
manufacturers, fabricator or processors except as otherwise provided in the Contract 
Documents. 
 
Section 3. Contract Amount. 
 
 3.1. In consideration of the faithful performance by the Contractor of the 
covenants in this Agreement to the full satisfaction and acceptance of the County, the 
County agrees to pay, or cause to be paid, to Contractor the following amount (herein 
"Contract Amount"), in accordance with the terms of this Agreement: $1,033,297.70 or in 
WORDS: ONE MILLION THIRTY-THREE THOUSAND TWO HUNDRED NINETY-
SEVEN DOLLARS AND 70/100. The cost proposal is on the following page.  
 
 

The remainder of this page is left intentionally blank 
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3.2. If the Contract Amount includes an Allowance, the Contractor shall cause 
the Work covered by the Allowance to be done for such sums within the limits of the 
Allowance as the County may approve.  The Contractor agrees that the Contract Amount 
includes such sums as they deem proper for costs and any profit on account of any 
Allowances.  No demands for an additional sum for overhead or profit will be allowed. 
 

3.3. Any agreed upon changes to the Contract Amount must be accomplished 
by an approved, written Change Order in the form attached to this Agreement.  
 

3.4.  The County may subsequently identify items eligible for direct purchase for 
sales tax savings. The County shall, at its sole discretion, have the option to purchase 
directly from the supplier or vendor, any supplies, materials or equipment included in the 
Contractor's bid for the Contract. The County reserves the right to require Contractor to 
assign to the County agreements with suppliers for such goods. Contractor shall, from 
time to time submit, update and keep current, for consideration by the County, a list of all 
materials, supplies and equipment to be purchased, organized by supplier or vendor. 
Such list shall include a brief description of the materials, supplies and equipment and the 
name and address of the supplier or vendor. Suppliers or vendors reasonably anticipated 
to furnish material, supplies and equipment with an aggregate purchase value of less than 
$10,000 need not be listed. Goods not required for the performance of the Contract shall 
not be purchased under this Agreement. The County reserves the right to delete or add 
items from this Agreement when it is in the County's best interest. Upon approval by the 
County, the Contractor will provide a worksheet by electronic means which will include a 
proposal from the vendor detailing the description of the item to be purchased, total price 
and sales tax to be deducted. The County will then issue a purchase order directly to the 
vendor for the cost of the item less the sales tax. Upon completion of all direct purchases 
the Contractor will prepare a deductive Change Order reducing the Contract Amount by 
the total amount of the purchases, inclusive of all sales tax, shipping, handling, insurance, 
and other similar charges paid by Owner. Administrative costs incurred by the Contractor 
with this Agreement, including administering the purchases in the name of the County, 
shall be considered to be included in the base bid proposal for work. No addition shall be 
added to the Contract Amount because of the service provided by the Contractor in the 
purchase of property, materials, et cetera, in the name of the County. 
 

3.5.  Contractor acknowledges that the County, during any fiscal year, shall not 
expend money, incur any liability, or enter into any agreement which, by its terms, involves 
the expenditure of money in excess of the amounts budgeted as available for expenditure 
during such fiscal year.  Any agreement, verbal or written, made in violation of this 
subsection is null and void, and no money may be paid on such agreement.  Nothing 
herein contained shall prevent the making of agreements for a period exceeding one year, 
but any agreement so made shall be executory only for the value of the services to be 
rendered or agreed to be paid for in succeeding fiscal years.  Accordingly, the County's 
performance and obligation to pay under this agreement is contingent upon annual 
appropriation. 
 

3.6. RESERVED 
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Section 4. Bonds. 
 
 4.1. The Contractor shall provide Performance and Payment Bonds, in the form 
prescribed in the Exhibits to the Agreement, in the amount of 100% of the Contract 
Amount, the costs of which are to be paid by Contractor.  If the Contract is increased by 
a Change Order, it shall be the Contractor’s responsibility to ensure that the Performance 
and Payment Bonds are amended accordingly, and a copy of the amendment forwarded 
to the County. The Performance and Payment Bonds shall be underwritten by a surety 
authorized to do business in the State of Florida and otherwise acceptable to the County; 
provided, however, the surety shall be rated as "A-" or better as to general policy holders 
rating and Class V or higher rating as to financial size category and the amount required 
shall not exceed 5% of the reported policy holders surplus, all as reported in the most 
current Best Key Rating Guide, published by A.M. Best Company, Inc. of 75 Fulton Street, 
New York, New York 10038. 
 
 4.2. If the surety for any bond furnished by Contractor is declared bankrupt, 
becomes insolvent, its right to do business is terminated in the State of Florida, or it 
ceases to meet the requirements imposed by the Contract Documents, the Contractor 
shall, within five (5) calendar days thereafter, substitute another bond and surety, both of 
which shall be subject to the County's approval. 
 
Section 5. Contract Time and Liquidated Damages 
 
 5.1. Time is of the essence in the performance of the Work under this 
Agreement.  The "Commencement Date" is established in the Notice to Proceed to be 
issued by the County.  Written Notice to Proceed is contingent upon and will be done 
subsequent to the Contractor fully satisfying the County’s stated insurance and Bond 
submittal requirements. The Contractor shall commence the Work within ten (10) 
calendar days from the Commencement Date.  No Work shall be performed at the Project 
site prior to the Commencement Date.  Any Work performed by the Contractor prior to 
the Commencement Date shall be at the sole risk of the Contractor.  The Work shall be 
substantially completed within 210 calendar days from the Commencement Date.  The 
date of substantial completion of the Work (or designated portions thereof) is the date 
certified by the Design Professional when construction is sufficiently complete, in 
accordance with the Contract Documents, so the County can occupy or utilize the Work 
(or designated portions thereof) for the use for which it is intended.  The Work shall be 
fully completed and ready for final acceptance by the County within 240 calendar days 
from the Commencement Date (herein "Contract Time"). 
 
 5.2. The County and the Contractor recognize that, since time is of the essence 
for this Agreement, the County will suffer financial loss if the Work is not substantially 
completed within the time specified above, as said time may be adjusted as provided for 
herein.  Should the Contractor fail to substantially complete the Work within the time 
period noted above, the County shall be entitled to assess, as liquidated damages, but 
not as a penalty, $1,742.00 for each calendar day thereafter until substantial completion 
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is achieved.  The Project shall be deemed to be substantially completed on the date the 
Design Professional issues a Substantial Completion Certificate pursuant to the terms 
hereof.  The Contractor hereby expressly waives and relinquishes any right which it may 
have to seek to characterize the above noted liquidated damages as a penalty, which the 
parties agree represents a fair and reasonable estimate of the County's actual damages 
at the time of contracting if the Contractor fails to substantially complete the Work in a 
timely manner. 
 

5.3. When any period of time is referenced by days herein, it shall be computed 
to exclude the first day and include the last day of such period.  If the last day of any such 
period falls on a Saturday or Sunday or on a day made a legal holiday by the law of the 
applicable jurisdiction, such day shall be omitted from the computation, and the last day 
shall become the next succeeding day which is not a Saturday, Sunday or legal holiday. 
All days shall mean calendar day and not business day. 
 
Section 6. Intent of Contract Documents 
 
 6.1. It is the intent of the Contract Documents to describe a functionally complete 
project (or portion thereof) to be constructed in accordance with the Contract Documents.  
Any work, materials or equipment that may reasonably be inferred from the Contract 
Documents as being required to produce the intended result shall be supplied whether or 
not specifically called for.  When words which have a well known technical or trade 
meaning are used to describe work, materials or equipment, such words shall be 
interpreted in accordance with that meaning.  Reference to standard specifications, 
manuals or codes of any technical society, organization or association or to the laws or 
regulations of any governmental authority having jurisdiction over the Project, whether 
such reference be specific or by implication, shall mean the latest standard specification, 
manual, code, law or regulation in effect at the time the Work is performed, except as may 
be otherwise specifically stated herein. 
 
 6.2. If  before or during the performance of the Work, Contractor discovers a 
conflict, error or discrepancy in the Contract Documents, Contractor immediately shall 
report same to Design Professional in writing and before proceeding with the Work 
affected thereby shall obtain a written interpretation or clarification from the Design 
Professional.  If required, a Field Order or Change Order will be issued pursuant to 
Section 15 of this Agreement. If the Contractor performs any Construction activity 
knowing it involves a recognized error, inconsistency or omission in the Contract 
Documents without such notice to the Design Professional and County, the Contractor 
shall assume responsibility for such performance and shall share in costs associated with 
any corrections. Contractor shall take field measurements and verify field conditions and 
shall carefully compare such field measurements and conditions and other information 
known to Contractor with the Contract Documents before commencing any portion of the 
Work. 
 
 6.3. Drawings are intended to show general arrangements, design and extent of 
Work and are not intended to serve as shop drawings.  Specifications are separated into 
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divisions for convenience of reference only and shall not be interpreted as establishing 
divisions for the Work, trades, subcontracts, or extent of any part of the Work.  In the 
event of a discrepancy between or among the drawings, specifications or other Contract 
Document provisions, Contractor shall be required to comply with the provision which is 
the more restrictive or stringent requirement upon the Contractor, as determined by the 
Design Professional.  Unless otherwise specifically mentioned, all anchors, bolts, screws, 
fittings, fillers, hardware, accessories, trim and other parts required in connection with any 
portion of the Work to make a complete, serviceable, finished and first quality installation 
shall be furnished and installed as part of the Work, whether or not called for by the 
Contract Documents. 
 
Section 7. Investigation and Utilities 
 
 7.1. Contractor shall have the sole responsibility of satisfying itself concerning 
the nature and location of the Work and the general and local conditions, and particularly, 
but without limitation, with respect to the following:  those affecting transportation, access, 
disposal, handling and storage of materials; availability and quality of labor; water, sewer, 
and electric power; availability and condition of roads; work area; living facilities; climatic 
conditions and seasons; physical conditions at the work-site and the project area as a 
whole; topography and ground surface conditions; nature and quantity of the surface 
materials to be encountered; subsurface conditions; equipment and facilities needed 
preliminary to and during performance of the Work; and all other costs associated with 
such performance.  The failure of Contractor to acquaint itself with any applicable 
conditions shall not relieve Contractor from any of its responsibilities to perform under the 
Contract Documents, nor shall it be considered the basis for any claim for additional time 
or compensation. 
 
 7.2. Contractor shall locate all existing roadways, railways, drainage facilities 
and utility services above, upon, or under the Project site, said roadways, railways, 
drainage facilities and utilities (surface and subsurface) being referred to in this 
Sub-Section 7.2. as the "Utilities".  Contractor shall contact the owners of all Utilities to 
determine the necessity for relocating or temporarily interrupting any Utilities during the 
construction of the Project.  Contractor shall schedule and coordinate its Work around 
any such relocation or temporary service interruption.  Contractor shall be responsible for 
properly shoring, supporting and protecting all Utilities at all times during the course of 
the Work.  Relocation or shutdown of County facilities must be requested by the 
Contractor in writing a minimum of ten (10) calendar days prior to the proposed Work.  
The County shall have the final decision with respect to whether the relocation or 
shutdown is required and when the relocation or shutdown of facilities may take place. 
The Work may need to be performed at night or on weekends to minimize the interruption 
of service or to meet the operational needs of the County's facilities.   
 
Section 8. Schedule 
 
 8.1. The Contractor, within ten (10) calendar days after receipt of a Notice of 
Award, shall prepare and submit to the County and Design Professional, for their review 
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and approval, a progress schedule for the Project (herein "Progress Schedule").  The 
Progress Schedule shall relate to all Work required by the Contract Documents and shall 
provide for expeditious and practicable execution of the Work within the Contract Time.  
The Progress Schedule shall indicate the dates for starting and completing the various 
stages of the Work. 
 
 8.2. The Progress Schedule shall be updated monthly by the Contractor.  All 
monthly updates to the Progress Schedule shall be subject to the County's and Design 
Professional's review and approval.  Contractor shall submit the updates to the Progress 
Schedule with its monthly Applications for Payment noted below.  The County's and the 
Design Professional's review and approval of the submitted Progress Schedule updates 
shall be a condition precedent to the County's obligation to pay Contractor.   
 
Section 9. Progress Payments 
 
 9.1. Prior to submitting its first monthly Application for Payment, Contractor shall 
submit to the County and the Design Professional, for their review and approval, a 
schedule of values based upon the Contract Price, listing the major elements of the Work 
and the dollar value for each element.  After its approval by the County and Design 
Professional, this schedule of values shall be used as the basis for the Contractor's 
monthly Applications for Payment.  This schedule shall be updated and submitted each 
month to the Design Professional along with a completed and notarized copy of the 
Application for Payment form. No voluntary acceleration or early completion of the Work 
shall modify the time of payments to Contractor as set forth in the approved Schedule of 
Values. 
 
 9.2. Prior to submitting its first monthly Application for Payment, Contractor shall 
submit to the County and the Design Professional a complete list of all its proposed 
subcontractors and materialmen, showing the work and materials involved and the dollar 
amount of each proposed subcontract and purchase order.  The first Application for 
Payment shall be submitted no earlier than thirty (30) days after the Commencement 
Date.  
 
 9.3. If payment is requested on the basis of materials and equipment not 
incorporated into the Project, but delivered and suitably stored at the site or at another 
location agreed to by the County in writing, the Application for Payment shall also be 
accompanied by a bill of sale, invoice or other documentation warranting that the County 
has received the materials and equipment free and clear of all liens, charges, security 
interests and encumbrances, together with evidence that the materials and equipment 
are covered by appropriate property insurance and other arrangements to protect the 
County's interest therein, all of which shall be subject to the County's satisfaction. 
 

9.4. Contractor shall submit two (2) copies of its monthly Application for Payment 
to the Design Professional on or before the 25th day of each month for work performed 
during the previous month. Invoices received after the 25th day of each month shall be 
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considered for payment as part of the next month's application.  Within ten (10) calendar 
days after receipt of each Application for Payment, the Design Professional shall either:  

 
 9.4.1. indicate his approval of the requested payment;  

 
 9.4.2. indicate his approval of only a portion of the requested payment, 
stating in writing his reasons therefore; or  
   
  9.4.3. return the Application for Payment to the Contractor indicating, in 
writing, the reason for refusing to approve payment and the action necessary to 
make the payment request proper.   

 
In the event of a total denial and return of the Application for Payment by the Design 
Professional, the Contractor may make the necessary corrections and resubmit the 
Application for Payment.  The County shall, within thirty (30) calendar days after County 
approval of an Application for Payment, pay the Contractor the amounts so approved.  
Provided, however, in no event shall the County be obligated to pay any amount greater 
than that portion of the Application for Payment approved by the Design Professional.  
 
 9.5. The County shall retain five percent (5%) of the gross amount of each 
monthly payment request or five percent (5%) of the portion thereof approved by the 
Design Professional for payment, whichever is less. Such sums shall be accumulated and 
released to Contractor with final payment.  
 
 9.6. Monthly payments to Contractor shall in no way imply or constitute approval 
or acceptance of Contractor's work. 
 
 9.7. Each Application for Payment shall be accompanied by a Release and 
Affidavit, in the form attached to this Agreement, showing that all materials, labor, 
equipment and other bills associated with that portion of the Work for which payment is 
being requested have been paid in full. The County shall not be required to make payment 
until and unless these affidavits are furnished by the Contractor. 
 
 9.8. Contractor agrees and understands that funding limitations exist and that 
the expenditure of funds must be spread over the duration of the Project at regular 
intervals based on the Contract Amount and Progress Schedule.  Accordingly, prior to 
submitting its first monthly Application for Payment, Contractor shall prepare and submit 
for the County's and the Design Professional's review and approval, a detailed Project 
Funding Schedule, which shall be updated as necessary and approved by the County to 
reflect approved adjustments to the Contract Amount and Contract Time.  No voluntary 
acceleration or early completion of the Work shall modify the time of payments to 
Contractor as set forth in the approved Project Funding Schedule. 
 
 
 
 



 

11 

Section 10. Payments Withheld 
 
 10.1. The Design Professional or the County may decline to approve any 
Application for Payment, or portions thereof, because of subsequently discovered 
evidence or subsequent inspections.  The Design Professional or the County may nullify 
the whole or any part of any approval for payment previously issued and the County may 
withhold any payments otherwise due Contractor under this Agreement or any other 
agreement between the County and Contractor, to such extent as may be necessary in 
the County's opinion to protect it from loss because of:  
   

 10.1.1. Defective Work not remedied;  
   
 10.1.2. Third party claims filed or reasonable evidence indicating 
probable filing of such claims;  
   
 10.1.3. Failure of Contractor to make payment properly to 
subcontractors or for labor, materials or equipment;  
   
 10.1.4. Reasonable doubt that the Work can be completed for the 
unpaid balance of the Contract Amount;  
   
 10.1.5. Reasonable indication that the Work will not be completed 
within the Contract Time;  
   

  10.1.6. Unsatisfactory prosecution of the Work by the Contractor; 

  10.1.7. Failure to provide accurate and current "As-Builts"; or   

 10.1.8. Any other material breach of the Contract Documents.   
 
 10.2. If these conditions in Subsection 10.A are not remedied or removed, the 
County may, after three (3) days written notice, rectify the same at Contractor's expense.  
The County also may offset against any sums due Contractor the amount of any liquidated 
or unliquidated obligations of Contractor to the County, whether relating to or arising out 
of this Agreement or any other agreement between Contractor and the County. 
 
Section 11. Final Payment 
 
 11.1. The County shall make final payment to Contractor within thirty (30) 
calendar days after the Work is finally inspected and accepted by both the County and 
the Design Professional in accordance with Section 26.A. herein, provided that Contractor 
first, and as an explicit condition precedent to the accrual of Contractor's right to final 
payment, shall have furnished the County with a properly executed and notarized copy of 
the Release and Affidavit, as well as, a duly executed copy of the Surety's consent to final 
payment and such other documentation that may be required by the Contract Documents 
and the County. 
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 11.2. Contractor's acceptance of final payment shall constitute a full waiver of any 
and all claims by Contractor against the County arising out of this Agreement or otherwise 
relating to the Project, except those previously made in writing and identified by 
Contractor as unsettled at the time of the final Application for Payment.  Neither the 
acceptance of the Work nor payment by the County shall be deemed to be a waiver of 
the County's right to enforce any obligations of Contractor hereunder or to the recovery 
of damages for defective Work not discovered by the Design Professional or the County 
at the time of final inspection. 
 
Section 12. Submittals and Substitutions 
 
 12.1. Contractor shall carefully examine the Contract Documents for all 
requirements for approval of materials to be submitted such as a schedule of values, 
safety manual, shop drawings, data, test results, schedules and samples.  Contractor 
shall submit all such materials at its own expense and in such form as required by the 
Contract Documents in sufficient time to prevent any delay in the delivery of such 
materials and the installation thereof.   
 
 12.2. Whenever materials or equipment are specified or described in the Contract 
Documents by using the name of a proprietary item or the name of a particular supplier, 
the naming of the item is intended to establish the type, function and quality required.  
Unless the name is followed by words indicating that no substitution is permitted, 
materials or equipment of other suppliers may be accepted by the County if sufficient 
information is submitted by Contractor to allow the County to determine that the material 
or equipment proposed is equivalent or better than to that named.  Requests for review 
of substitute items of material and equipment will not be accepted by the County from 
anyone other than Contractor and all such requests must be submitted by Contractor to 
Design Professional within thirty (30) calendar days after Notice of Award is received by 
Contractor.  
 
 12.3. If Contractor wishes to furnish or use a substitute item of material or 
equipment, Contractor shall make application to the Design Professional for acceptance 
thereof, certifying that the proposed substitute shall perform adequately the functions and 
achieve the results called for by the general design, be similar and of equal substance to 
that specified and be suited to the same use as that specified.  The application shall state 
that the evaluation and acceptance of the proposed substitute will not prejudice 
Contractor's achievement of substantial completion on time, whether or not acceptance 
of the substitute for use in the Work will require a change in any of the Contract 
Documents (or in the provisions of any other direct contract with the County for the 
Project) to adapt the design to the proposed substitute and whether or not incorporation 
or use of the substitute in connection with the Work is subject to payment of any license 
fee or royalty.  All variations of the proposed substitute from that specified will be identified 
in the application and available maintenance, repair and replacement service shall be 
indicated.  The application also shall contain an itemized estimate of all costs that will 
result, directly or indirectly, from acceptance of such substitute, including costs for 
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redesign and claims of other contractors affected by the resulting change, all of which 
shall be considered by the Design Professional in evaluating the proposed substitute.  
The Design Professional may require Contractor to furnish at Contractor's expense 
additional data about the proposed substitute. 
 
 12.4. If a specific means, method, technique, sequence or procedure of 
construction is indicated in or required by the Contract Documents, Contractor may 
furnish or utilize a substitute means, method, sequence, technique or procedure of 
construction acceptable to the Design Professional, if Contractor submits sufficient 
information to allow the Design Professional to determine that the substitute proposed is 
equivalent to that indicated or required by the Contract Documents.  The procedures for 
submission to and review by the Design Professional shall be the same as those provided 
herein for substitute materials and equipment. 
 
 12.5. The Design Professional shall be allowed a reasonable time within which to 
evaluate each proposed substitute.  The Design Professional shall be the sole judge of 
acceptability, and no substitute will be ordered, installed or utilized without the Design 
Professional's and the County's prior written acceptance which shall be evidenced by 
either a Change Order or an approved Shop Drawing.  The County may require 
Contractor to furnish at Contractor's expense a special performance guarantee or other 
surety with respect to any substitute.  The Design Professional will record time required 
by the Design Professional and the Design Professional's consultants in evaluating 
substitutions proposed by Contractor and making changes in the Contract Documents 
occasioned thereby.  Whether or not the County accepts a proposed substitute, 
Contractor shall reimburse the County for the charges of the Design Professional and the 
Design Professional's consultants for evaluating each proposed substitute, or such 
charges may be deducted from an application for payment, at the County’s sole 
discretion. 
   
Section 13. Daily Reports, As-Builts and Meetings 
 
 13.1. Unless waived in writing by the County, Contractor shall complete and 
submit to Design Professional on a weekly basis a daily log of the Contractor's work for 
the preceding week in a format approved by the Design Professional and the County.  
The daily log shall document all activities of Contractor at the Project site including, but 
not limited to, the following: 
 

13.1.1. Weather conditions showing the high and low temperatures 
during work hours, the amount of precipitation received on the Project site, 
and any other weather conditions which adversely affect the Work; 

 
13.1.2. Soil conditions which adversely affect the Work; 

 
13.1.3. The hours of operation by Contractor's and subcontractor's 
personnel; 
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13.1.4. The number of Contractor's and subcontractor's personnel 
present and working at the Project site, by subcontract and trade; 

 
13.1.5. All equipment present at the Project site, description of 
equipment uses and designation of time equipment was used (specifically 
indicating any down time); 

 
13.1.6. Description of Work being performed at the Project site; 

 
13.1.7. Any unusual or special occurrences at the Project site; 

 
13.1.8. Materials received at the Project site; 

 
13.1.9. A list of all visitors to the Project site; and  

 
13.1.10 Any problems that might impact either the cost or quality of 
the Work or the time of performance. 

 
The daily log shall not constitute nor take the place of any notice required to be given by 
Contractor to the County or Design Professional pursuant to the Contract Documents. 
 
 13.2. Contractor shall maintain in a safe place at the Project site one record copy 
of the Contract Documents, including, but not limited to, all drawings, specifications, 
addenda, amendments, Change Orders, Work Directive Changes and Field Orders, as 
well as all written interpretations and clarifications issued by the Design Professional, in 
good order and annotated to show all changes made during construction.  The annotated 
drawings shall be continuously updated by the Contractor throughout the prosecution of 
the Work to accurately reflect all field changes that are made to adapt the Work to field 
conditions, changes resulting from Change Orders, Work Directive Changes and Field 
Orders, and all concealed and buried installations of piping, conduit and utility services.  
All buried and concealed items, both inside and outside the Project site, shall be 
accurately located on the annotated drawings as to depth and in relationship to not less 
than two (2) permanent features (e.g. interior or exterior wall faces).  The annotated 
drawings shall be clean, and all changes, corrections and dimensions shall be given in a 
neat and legible manner in a contrasting color.  The "As-Built" record documents, together 
with all approved samples and a counterpart of all approved shop drawings shall be 
available to Design Professional for reference.  Current and accurate “As-Built” record 
documents shall be submitted with each Application for Payment.  Failure to provide 
current and accurate “As-Built” record drawings shall be reason for rejecting the 
Application for Payment. Upon completion of the Work and as a condition precedent to 
Contractor's entitlement to final payment, these "As-Built" record documents, samples 
and shop drawings shall be delivered to Design Professional by Contractor for the County. 
 
 13.3. The Contractor shall submit to the Design Professional one complete set of 
all recorded changes made during Construction entitled "As-Built" and dated.  Submittals 



 

15 

shall be made in accordance with the above and shall be submitted at the time of 
Substantial Completion.  
 
 13.4. Certified “as-built” information, which the Contractor must show on marked-
up copies of the design drawings, prints, and other materials as specified above, shall 
include both authorized and unauthorized changes and any modifications to material 
types from that specified in the bid plans and Specifications. As a prerequisite to any 
payments, the Contractor shall make available to the Design Professional all “as-built” 
information pertinent to the design drawings each month prior to his submission of a 
monthly application for payment. The Contractor shall also obtain “as-built” cross-sections 
of the roadway, ditches, channels, and other drainage ways as shown in the Contract 
Documents at intervals not to exceed 100 ft. The Contractor shall set benchmarks on or 
within 100 ft. of each control structure constructed as part of the Project. A complete 
description including elevation and location of each control structure benchmark shall be 
provided to the Design Professional as part of the “as-built” information. The elevation 
shall be clearly and permanently indicated on each benchmark. 
 
 13.5. “As-built” dimensions and elevations shall be obtained by a Professional 
Land Surveyor registered in the State of Florida pursuant to Chapter 472, Florida 
Statutes. The “as-built” drawings shall be signed and sealed by the Contractor’s 
Professional Land Surveyor in accordance with Section 472.025, Florida Statutes. 
 
 13.6. All pertinent surveyors’ field survey notes containing the “as-built” data shall 
be sealed and submitted to the Design Professional for review and acceptance prior to 
authorization of the final payment. 
 
 13.7. “As-built” data shall be secured, and the accuracy of measurements shall 
be 0.01 ft. 
 
 13.8. All sub-surface improvements considered part of the Work as shown in the 
Contract Documents shall be “as-built” by the Contractor prior to backfilling. 
 
 13.9. Contractor shall keep all records and supporting documentation which 
concern or relate to the Work hereunder for a minimum of five (5) years from the date of 
termination of this Agreement or the date the Project is completed, whichever is later.  
The County, or any duly authorized agents or representatives of the County, shall have 
the right to audit, inspect and copy all such records and documentation as often as they 
deem necessary during the period of this Agreement and during the five (5) year period 
noted above; provided, however, such activity shall be conducted only during normal 
business hours. 
 
 13.10. In addition to other requirements provided herein, Contractor shall comply 
with public records laws embodied in chapter 119, Florida Statutes, and specifically shall: 
 
  13.10.1. Keep and maintain public records required by the County in 

order to perform the Scope of Services identified herein. 
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  13.10.2. Upon request from the County provide the County with any 

requested public records or allow the requested records to be inspected or copied 
within a reasonable time by the County. 

 
  13.10.3. Ensure that public records that are exempt or confidential and 

exempt from public records disclosure requirements are not disclosed except as 
authorized by law for the duration of the Agreement term and thereafter if the 
Contractor does not transfer all records to the County. 

 
  13.10.4. Transfer, at no cost, to County all public records in possession 

of the Contractor upon termination of this Agreement and destroy any duplicate 
public records that are exempt or confidential and exempt from public records 
disclosure requirements. All records stored electronically must be provided to the 
County, upon request from the County, in a format that is compatible with the 
information technology systems of the County. If the Contractor keeps and 
maintains public records upon the conclusion of this Agreement, the Contractor 
shall meet all applicable requirements for retaining public records that would apply 
to the County. 

 
 13.11. If Contractor does not comply with a public records request, the County shall 
treat that omission as breach of this Agreement and enforce the contract provisions 
accordingly. Additionally, if the Contractor fails to provide records when requested, the 
Contractor may be subject to penalties under section 119.10, Florida Statutes and 
reasonable costs of enforcement, including attorney fees.  
 
IF THE CONTRACTOR HAS QUESTIONS REGARDING THE 
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO THE 
CONTRACTOR’S DUTY TO PROVIDE PUBLIC RECORDS RELATING TO 
THIS AGREEMENT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS 
AT 863-993-4800, S.ALTMAN@DESOTOBOCC.COM, 201 E. OAK 
STREET, ARCADIA, FLORIDA 34266. 
 
Section 14. Contract Time and Extensions 
 
 14.1. Contractor shall diligently pursue the completion of the Work and coordinate 
the Work being done on the Project by its subcontractors and materialmen, as well as 
coordinating its Work with all work of others at the Project Site, so that its Work or the 
work of others shall not be delayed or impaired by any act or omission by Contractor.  
Contractor shall be solely responsible for all construction means, methods, techniques, 
sequences, and procedures, as well as coordination of all portions of the Work under the 
Contract Documents, and the coordination of the County's suppliers and contractors as 
set forth in Section 17.2. herein. 
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 14.2. Should Contractor be obstructed or delayed in the prosecution of or 
completion of the Work as a result of unforeseeable causes beyond the control of 
Contractor, and not due to its fault or neglect, including but not restricted to acts of God 
or of the public enemy, acts of government, fires, floods, epidemics, quarantine 
regulation, strikes or lockouts, Contractor shall notify the County in writing within 
forty-eight (48) hours after the commencement of such delay, stating the cause or causes 
thereof, or be deemed to have waived any right which Contractor may have had to request 
a time extension. 
 
 14.3. No interruption, interference, inefficiency, suspension or delay in the 
commencement or progress of the Work from any cause whatever, including those for 
which the County may be responsible, in whole or in part, shall relieve Contractor of his 
duty to perform or give rise to any right to damages or additional compensation from the 
County.  Contractor expressly acknowledges and agrees that it shall receive no damages 
for delay. Contractor's sole remedy, if any, against the County will be the right to seek an 
extension to the Contract Time; provided, however, the granting of any such time 
extension shall not be a condition precedent to the aforementioned "No Damage For 
Delay" provision.  This paragraph shall expressly apply to claims for early completion, as 
well as to claims based on late completion. 
 
Section 15. Changes in the Work 
 
 15.1. The County shall have the right at any time during the progress of the Work 
to increase or decrease the Work.  Promptly after being notified of a change, Contractor 
shall submit an itemized estimate of any cost or time increases or savings it foresees as 
a result of the change.  Except in an emergency endangering life or property, or as 
expressly set forth herein, no addition or changes to the Work shall be made except upon 
written order of the County, and the County shall not be liable to the Contractor for any 
increased compensation without such written order.  No officer, employee or agent of the 
County is authorized to direct any extra or changed work orally. 
 
 15.2. A Change Order, in the form attached to this Agreement, Exhibit H, shall be 
issued and executed promptly after an agreement is reached between Contractor and the 
County concerning the requested changes.  Contractor shall promptly perform changes 
authorized by duly executed Change Orders.  The Contract Amount and Contract Time 
shall be adjusted in the Change Order in the manner as the County and Contractor shall 
mutually agree. 
 
 15.3. If the County and Contractor are unable to agree on a Change Order for the 
requested change, Contractor shall, nevertheless, promptly perform the change as 
directed by the County in a written Work Directive Change.  In that event, the Contract 
Amount and Contract Time shall be adjusted as directed by the County.  If Contractor 
disagrees with the County's adjustment determination, Contractor must make a claim 
pursuant to Section 16 of this Agreement or else be deemed to have waived any claim 
on this matter it might otherwise have had. 
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 15.4. In the event a requested change results in an increase to the Contract 
Amount, the amount of the increase shall be limited to the Contractor's reasonable direct 
labor and material costs and reasonable actual equipment costs as a result of the change 
(including allowance for labor burden costs) plus a maximum ten percent (10%) markup 
for all overhead and profit.  However, where the Work involved is covered by unit prices 
contained in the Contract Documents or subsequently agreed upon, those unit prices 
shall be applied to the quantities of the items involved. In the event such change Work is 
performed by a Subcontractor, a maximum ten percent (10%) markup for all overhead 
and profit for all Subcontractors' and sub-subcontractors' direct labor and material costs 
and actual equipment costs shall be permitted, with a maximum five percent (5%) markup 
thereon by the Contractor for all of its overhead and profit, for a total maximum markup 
of fifteen percent (15%).  All compensation due Contractor and any Subcontractor or 
sub-subcontractor for field and home office overhead is included in the markups noted 
above. 
 
 15.5. The County shall have the right to conduct an audit of Contractor's books 
and records to verify the accuracy of the Contractor's claim with respect to Contractor's 
costs associated with any Change Order. 
 
 15.6. The Design Professional shall have authority to order minor changes in the 
Work not involving an adjustment to the Contract Amount or an extension to the Contract 
Time and not inconsistent with the intent of the Contract Documents.  Such changes may 
be affected by Field Order or by other written order.  Such changes shall be binding on 
the Contractor. 
 
Section 16. Claims and Disputes 
 
 16.1. A Claim is a demand or assertion by one of the parties seeking an 
adjustment or interpretation of the terms of the Contract Documents, payment of money, 
extension of time or other relief with respect to the terms of the Contract Documents.  The 
term "Claim" also includes other disputes and matters in question between the County 
and Contractor arising out of or relating to the Contract Documents.  The responsibility to 
substantiate a Claim shall rest with the party making the Claim. 
 
 16.2. Claims by the Contractor shall be made in writing to the County and Design 
Professional within forty-eight (48) hours after the first day of the event giving rise to such 
Claim or else the Contractor shall be deemed to have waived the Claim.  Written 
supporting data shall be submitted to the County and Design Professional within fifteen 
(15) calendar days after the occurrence of the event, unless the County grants additional 
time in writing, or else the Contractor shall be deemed to have waived the Claim.  All 
claims shall be priced in accordance with the provisions of Subsection 15.4. 
 
 16.3. Any dispute, action or proceeding arising out of or related to this Agreement 
shall be exclusively commenced in the state courts of DeSoto County, Florida, or where 
proper subject matter jurisdiction exists, in the United States District Court for the Middle 
District of Florida.  Each party irrevocably submits and waives any objections to the 
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exclusive personal jurisdiction and venue of such courts, including any objection based 
on forum non conveniens, and forsakes any other jurisdiction which either party may claim 
by virtue of its residency or other jurisdictional device. 
 
 16.4. This Agreement and the rights and obligations of the parties shall be 
governed by the laws of the State of Florida without regard to its conflict of laws principles. 
 
 16.5. The Contractor shall proceed diligently with its performance as directed by 
the County, regardless of any pending Claim, action, suit or administrative proceeding, 
unless otherwise agreed to by the County in writing.  The County shall continue to make 
payments in accordance with the Contract Documents during the pendency of any Claim. 
 
Section 17. Other Work 
 
 17.1. The County may perform other work related to the Project at the site by the 
County's own forces, have other work performed by utility owners or let other direct 
contracts.  If the fact that such other work is to be performed is not noted in the Contract 
Documents, written notice thereof will be given to Contractor prior to starting any such 
other work.  If Contractor believes that such performance will involve additional expense 
to Contractor or require additional time, Contractor shall send written notice of that fact to 
the County and Design Professional within forty-eight (48) hours of being notified of the 
other work.  If the Contractor fails to send the above required forty-eight (48) hour notice, 
the Contractor will be deemed to have waived any rights it otherwise may have had to 
seek an extension to the Contract Time or adjustment to the Contract Amount.  
 
 17.2. Contractor shall afford each utility owner and other contractor who is a party 
to such a direct contract (or the County, if the County is performing the additional work 
with the County's employees) proper and safe access to the site and a reasonable 
opportunity for the introduction and storage of materials and equipment and the execution 
of such work and shall properly connect and coordinate its Work with theirs.  Contractor 
shall do all cutting, fitting and patching of the Work that may be required to make its 
several parts come together properly and integrate with such other work.  Contractor shall 
not endanger any work of others by cutting, excavating or otherwise altering their work 
and will only cut or alter their work with the written consent of the Design Professional 
and the others whose work will be affected.  The duties and responsibilities of Contractor 
under this paragraph are for the benefit of such utility owners and other Contractors to 
the extent that there are comparable provisions for the benefit of Contractor in said direct 
contracts between the County and such utility owners and other contractors. 
 
 17.3. If any part of Contractor's Work depends for proper execution or results 
upon the work of any other contractor or utility owner (or the COUNTY), Contractor shall 
inspect and promptly report to Design Professional in writing any delays, defects or 
deficiencies in such work that render it unavailable or unsuitable for such proper execution 
and results.  Contractor's failure to report will constitute an acceptance of the other work 
as fit and proper for integration with Contractor's Work.  
 



 

20 

Section 18.  E-Verify 
 

18.1. As a condition precedent to entering into this Agreement and in compliance 
with Section 448.095, Fla. Stat., Contractor and its subcontractors shall, register with and 
use the E-Verify system to verify work authorization status of all employees hired after 
January 1, 2021.  
 

18.2.  Contractor shall require each of its subcontractors to provide Contractor 
with an affidavit stating that the subcontractor does not employ, contract with, or 
subcontract with an unauthorized alien. Contractor shall maintain a copy of the 
subcontractor’s affidavit as part of and pursuant to the records retention requirements of 
this Agreement. 
 

18.3.  The County, Contractor, or any subcontractor who has a good faith belief 
that a person or entity with which it is contracting has knowingly violated Section 
448.09(1), Fla. Stat. or the provisions of this section shall terminate the contract with the 
person or entity. 
 

18.4.   The County, upon good faith belief that a subcontractor knowingly violated 
the provisions of this section, but Contractor otherwise complied, shall promptly notify 
Contractor and Contractor shall immediately terminate the contract with the 
subcontractor.  
 

18.5.   A contract terminated under the provisions of this section is not a breach of 
contract and may not be considered such. Any contract termination under the provisions 
of this section may be challenged pursuant to Section 448.095(2)(d), Fla. Stat. Contractor 
acknowledges that upon termination of this Agreement by the County for a violation of 
this section by Contractor, Contractor may not be awarded a public contract for at least 
one (1) year. Contractor further acknowledges that Contractor is liable for any costs 
incurred by the County as a result of termination of any contract for a violation of this 
section.  
 

18.6.  Contractor or subcontractor shall insert in any subcontracts the clauses set 
forth in this section, including this subsection, requiring the subcontractors to include 
these clauses in any lower tier subcontracts. Contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
this section. 
 
Section 19. Indemnification and Insurance 
 

19.1. The Contractor agrees, to the fullest extent permitted by law, to defend, 
indemnify and hold harmless the County, its agents, representatives, officers, directors, 
officials and employees from and against claims, damages, losses and expenses 
(including but not limited to attorney’s fees, court costs and costs of appellate 
proceedings) relating to, arising out of or resulting from the Contractor’s negligent acts, 
errors, mistakes or omissions relating to Contractor’s performance pursuant to this 
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Agreement. The Contractor’s duty to defend, hold harmless and indemnify the County its 
agents, representatives, officers, directors, officials and employees shall arise in 
connection with any claim, damage, loss or expense that is attributable to bodily injury; 
sickness; disease; death; or injury to impairment, or destruction of tangible property 
including loss of use resulting therefrom, caused by any negligent acts, errors, mistakes 
or omissions related to the performance of this Agreement including any person for whose 
acts, errors, mistakes or omissions the Contractor  may be legally liable.   

 
19.2. The waiver by a party of any breach or default in performance shall not be 

deemed to constitute a waiver of any other or succeeding breach or default.  The failure 
of the County to enforce any of the provisions hereof shall not be construed to be a 
waiver of the right of the County thereafter to enforce such provisions. The foregoing 
indemnification shall the same be construed to constitute agreement by Contractor to 
indemnify the County for the negligent acts or omissions of the County, its officers, 
agents, or employees, or third parties.   

 
19.3. Contractor agrees to, at the option of the County, pay the cost of defense, 

the County and its representative from any and all claims, losses, penalties, demands, 
judgments, and costs of suit, including attorneys' fees and paralegals' fees, for any 
expense, damage or liability incurred by any of them, whether for personal injury, property 
damage, direct or consequential damages, or economic loss, arising directly or indirectly 
on account of or in connection with the Work done by Contractor under this Agreement 
or by any person, firm or corporation to whom any portion of the Work is subcontracted 
by Contractor or resulting from the use by Contractor, or by any one for whom Contractor 
is legally liable, of any materials, tools, machinery or other property of the County.  This 
provision is intended to apply even if the injury or damage is caused in whole or in part 
by any act, omission or default of the County or Design Professional or their consultants, 
agents, officers and employees.  The County and Contractor agree the first $100.00 of 
the Contract Amount paid by the County to Contractor shall be given as separate 
consideration for this indemnification, and any other indemnification of the County by 
Contractor provided for within the Contract Documents, the sufficiency of such separate 
consideration being acknowledged by Contractor by Contractor's execution of the 
Agreement. 
 
 19.4. Contractor shall obtain and carry, at all times during its performance under 
the Contract Documents, insurance of the types and in the amounts set forth in the 
Insurance Requirements attached to this Agreement, Exhibit F.  All insurance policies 
shall be from responsible companies duly authorized to do business in the State of Florida 
and/or responsible risk retention group insurance companies which are registered with 
the State of Florida.  Within fifteen (15) calendar days after Notice of Award is received 
by Contractor, Contractor shall provide the County with properly executed Certificates of 
Insurance to evidence Contractor's compliance with the insurance requirements of the 
Contract Documents.  Said Certificates of Insurance shall be on forms approved by the 
County.  The Certificates of Insurance shall be personally, manually signed by the 
authorized representatives of the insurance company/companies shown on the 
Certificates of Insurance, with proof that they are authorized representatives thereof. In 
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addition, certified, true and exact copies of all insurance policies required hereunder shall 
be provided to the County, on a timely basis, when requested by the County. 
 
 19.5. The Certificates of Insurance and required insurance policies shall contain 
provisions that thirty (30) days prior written notice by registered or certified mail shall be 
given the County of any cancellation, intent not to renew, or reduction in the policies or 
coverages, except in the application of the aggregate limits provisions.  In the event of a 
reduction in the aggregate limit of any policy, Contractor shall immediately take steps to 
have the aggregate limit reinstated to the full extent permitted under such policy. 
 
 19.6. All insurance coverages of the Contractor shall be primary to any insurance 
or self insurance program carried by the County applicable to this Project.  The 
acceptance by the County of any Certificate of Insurance does not constitute approval or 
agreement by the County that the insurance requirements have been satisfied or that the 
insurance policy shown on the Certificate of Insurance is in compliance with the 
requirements of the Contract Documents.  No work shall commence at the Project site 
unless and until the required Certificates of Insurance are received by the County.   
 
 19.7. The Contractor will be fully responsible for all acts and omissions of his 
subcontractors and of persons directly or indirectly employed by them and of persons for 
whose acts they may be liable to the same extent that they are employed by him.  Nothing 
in the Contract Documents shall create any contractual relationship between any 
subcontractor and the County. The County may, upon request, furnish to any 
subcontractor, to the extent practicable, evidence of amounts paid to the Contractor on 
account of specific Work done.  
 
 19.8. Contractor shall require each of its subcontractors to procure and maintain, 
until the completion of the subcontractor's work, insurance of the types and to the limits 
specified in the Insurance Requirements attached to this Agreement, unless such 
insurance requirements for the subcontractor is expressly waived in writing by the County.  
All liability insurance policies, other than professional liability, worker's compensation, 
employer's liability and business auto liability policies, obtained by Contractor to meet the 
requirements of the Contract Documents shall name the County and Design Professional 
as additional insureds and shall contain severability of interest provisions.  If any 
insurance provided pursuant to the Contract Documents expires prior to the completion 
of the Work, renewal Certificates of Insurance and, if requested by the County, certified, 
true copies of the renewal policies, shall be furnished by Contractor within thirty (30) days 
prior to the date of expiration. 
 
 19.9. Should at any time the Contractor fail to maintain the insurance coverages 
required herein, the County may terminate the Agreement or at its sole discretion shall 
be authorized to purchase such coverages and charge the Contractor for such coverages 
purchased.  The County shall be under no obligation to purchase such insurance, nor 
shall it be responsible for the coverages purchased or the insurance company or 
companies used.  The decision of the County to purchase such insurance coverages shall 
in no way be construed to be a waiver of any of its rights under the Contract Documents. 
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19.10. Contractor shall submit to Design Professional a copy of all accident reports 

arising out of any injuries to its employees or those of any firm or individual to whom it 
may have subcontracted a portion of the Work, or any personal injuries or property 
damages arising or alleged to have arisen on account of any work by Contractor under 
the Contract Documents.  
 
Section 20. Compliance with Laws 
 
 Contractor agrees to comply, at its own expense, with all federal, state and local 
laws, codes, statutes, ordinances, rules, regulations and requirements applicable to the 
Project, including but not limited to those dealing with taxation, worker's compensation, 
equal employment and safety. If Contractor observes that the Contract Documents are at 
variance therewith, it shall promptly notify the County and Design Professional in writing. 
  
Section 21. Cleanup and Protections 
   
 21.1. Contractor agrees to keep the Project site clean at all times of debris, 
rubbish and waste materials arising out of the Work.  At the completion of the Work, 
Contractor shall remove all debris, rubbish and waste materials from and about the 
Project site, as well as all tools, appliances, construction equipment and machinery and 
surplus materials, and shall leave the Project site clean and ready for occupancy by the 
County. 
 
 21.2. Any existing surface or subsurface improvements, including, but not limited 
to, pavements, curbs, sidewalks, pipes, utilities, footings, structures, trees and shrubbery, 
not indicated in the Contract Documents to be removed or altered, shall be protected by 
Contractor from damage during the prosecution of the Work.  Any such improvements so 
damaged shall be restored by Contractor to the condition equal to that existing at the time 
of Contractor's commencement of the Work, and the Contractor shall bear the cost of any 
such restorations. 
 
 21.3. If the Contractor fails to clean up as provided in the Contract Documents, 
the County may do so, and the cost thereof shall be deducted from the final payment due 
the Contractor. 
 
Section 22. Assignment 
 
 22.1. Contractor shall not assign this Agreement or any part thereof, without the 
prior consent in writing of the County.  If Contractor does, with approval, assign this 
Agreement or any part thereof, it shall require that its assignee be bound to it and to 
assume toward Contractor all of the obligations and responsibilities that Contractor has 
assumed toward the County. 
 
Section 23. Permits, Licenses and Taxes 
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   23.1. Pursuant to Section 218.80, F.S., the County will pay for all County permits 
and fees, including license fees, permit fees, impact fees or inspection fees applicable to 
the work. Contractor is not responsible for paying for permits issued by the County 
wherein the work is to be performed but is responsible for acquiring all permits.  The 
County may require the Contractor to deliver internal budget transfer documents to 
applicable County agencies when the Contractor is acquiring permits.  
 
 23.2. All permits, fees and licenses necessary for the prosecution of the Work 
which are not issued by the County shall be acquired and paid for by the Contractor. The 
Contractor and his sureties, together with his officers, agents, and employees, shall 
protect and hold the County harmless against any and all demands made for such fees 
or claims brought or made by holder of any invention or patent. 
 
 23.3. The Contractor shall be fully responsible for the execution and adherence 
to all directives, instructions, conditions, special conditions, and limiting conditions 
contained in permits specifically issued for the Work and which pertain to or affect the 
construction phase of this project and shall be solely responsible for issuance of any 
Notices required thereby. 
 
Section 24. Termination for Default 
 
 24.1. Contractor shall be considered in material default of the Agreement and 
such default shall be considered cause for the County to terminate the Agreement, in 
whole or in part, as further set forth in this Section, if Contractor:  (1) fails to begin the 
Work under the Contract Documents within the time specified herein; or (2) fails to 
properly and timely perform the Work as directed by the County or the Design 
Professional or as provided for in the approved Progress Schedule; or (3) performs the 
Work unsuitably or neglects or refuses to remove materials or to correct or replace such 
Work as may be rejected as unacceptable or unsuitable; or (4) discontinues the 
prosecution of the Work; or (5) fails to resume Work which has been suspended within a 
reasonable time after being notified to do so; or (6) becomes insolvent or is declared 
bankrupt, or commits any act of bankruptcy; or (7) allows any final judgment to stand 
against it unsatisfied for more than ten (10) days; or (8) makes an assignment for the 
benefit of creditors; or (9) fails to obey any applicable codes, laws, ordinances, rules or 
regulations with respect to the Work; or (10) materially breaches any other provision of 
the Contract Documents. 
 
 24.2. The County shall notify Contractor in writing of Contractor's default(s).  If 
the County determines that Contractor has not remedied and cured the default(s) within 
seven (7) calendar days following receipt by Contractor of said written notice, then the 
County, at its option, without releasing or waiving its rights and remedies against the 
Contractor's sureties and without prejudice to any other right or remedy it may be entitled 
to hereunder or by law, may terminate Contractor's right to proceed under the Agreement, 
in whole or in part, and take possession of all or any portion of the Work and any materials, 
tools, equipment, and appliances of Contractor, take assignments of any of Contractor's 
subcontracts and purchase orders, and complete all or any portion of Contractor's Work 
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by whatever means, method or agency which the County, in its sole discretion, may 
choose. 
 
 24.3. If the County deems any of the foregoing remedies necessary, Contractor 
agrees that it shall not be entitled to receive any further payments hereunder until after 
the Project is completed.  All monies expended and all of the costs, losses, damages and 
extra expenses, including all management, administrative and other overhead and other 
direct and indirect expenses (including Design Professional and attorneys' fees) or 
damages incurred by the County incident to such completion, shall be deducted from the 
Contract Amount, and if such expenditures exceed the unpaid balance of the Contract 
Amount, Contractor agrees to pay promptly to the County on demand the full amount of 
such excess, including costs of collection, attorney's fees (including appeals) and interest 
thereon at the maximum legal rate of interest until paid.  If the unpaid balance of the 
Contract Amount exceeds all such costs, expenditures and damages incurred by the 
County to complete the Work, such excess shall be paid to the Contractor.  The amount 
to be paid to the Contractor or the County, as the case may be, shall be approved by the 
Design Professional, upon application, and this obligation for payment shall survive 
termination of the Agreement. 
 
 24.4. The liability of Contractor hereunder shall extend to and include the full 
amount of any and all sums paid, expenses and losses incurred, damages sustained, and 
obligations assumed by the County in good faith under the belief that such payments or 
assumptions were necessary or required, in completing the Work and providing labor, 
materials, equipment, supplies, and other items therefore or re-letting the Work, and in 
settlement, discharge or compromise of any claims, demands, suits, and judgments 
pertaining to or arising out of the Work hereunder. 
 
 24.5. If, after notice of termination of Contractor's right to proceed pursuant to this 
Section, it is determined for any reason that Contractor was not in default, or that its 
default was excusable, or that the County is not entitled to the remedies against 
Contractor provided herein, then Contractor's remedies against the County shall be the 
same as and limited to those afforded Contractor under Section 25 below. 
 
Section 25. Termination for Convenience and Right of Suspension 
 
 25.1. The County shall have the right to terminate this Agreement without cause 
upon seven (7) calendar days written notice to Contractor.  In the event of such 
termination for convenience, Contractor's recovery against the County shall be limited to 
that portion of the Contract Amount earned through the date of termination, together with 
any retainage withheld and reasonable termination expenses incurred, but Contractor 
shall not be entitled to any other or further recovery against the County, including, but not 
limited to, damages or any anticipated profit on portions of the Work not performed. 
 
 25.2. The County shall have the right to suspend all or any portions of the Work 
upon giving Contractor not less than two (2) calendar days' prior written notice of such 
suspension.  If all or any portion of the Work is so suspended, Contractor's sole and 
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exclusive remedy shall be to seek an extension of time to its schedule in accordance with 
the procedures set forth in the Contract Documents.  In no event shall the Contractor be 
entitled to any additional compensation or damages. Provided, however, if the ordered 
suspension exceeds six (6) months, the Contractor shall have the right to terminate the 
Agreement with respect to that portion of the Work which is subject to the ordered 
suspension. 
 
Section 26. Completion 
 
 26.1. When the entire Work (or any portion thereof designated in writing by the 
County) is ready for its intended use, Contractor shall notify the County and Design 
Professional in writing that the entire Work (or such designated portion) is substantially 
complete and request that Design Professional issue a Certificate of Substantial 
Completion (or Certificate of Partial Substantial Completion).  Within a reasonable time 
thereafter, the County, Contractor and Design Professional shall make an inspection of 
the Work (or designated portion thereof) to determine the status of completion.  If the 
County and Design Professional do not consider the Work (or designated portion) 
substantially complete, Design Professional shall notify Contractor in writing giving the 
reasons therefor.  If the County and Design Professional consider the Work (or 
designated portion) substantially complete, Design Professional shall prepare and deliver 
to Contractor a Certificate of Substantial Completion (or Certificate of Partial Substantial 
Completion) which shall fix the date of Substantial Completion for the entire Work (or 
designated portion thereof) and include a tentative punchlist of items to be completed or 
corrected by Contractor before final payment.  The County shall have the right to exclude 
Contractor from the Work and Project site (or designated portion thereof) after the date 
of Substantial Completion, but the County shall allow Contractor reasonable access to 
complete or correct items on the tentative punch list. The risk of loss for the Project and 
the Work performed thereon shall not pass to the County until the Certificate of 
Substantial Completion (or Partial Substantial Completion) is approved by the Design 
Professional. 
 
 26.2. Within fourteen (14) calendar days of receipt of written certification by 
Contractor that the Work is completed in accordance with the Contract Documents and is 
ready for final inspection and acceptance and upon receipt of a final Application for 
Payment, Design Professional will make such inspection and, if he finds the Work 
acceptable and fully performed under the Contract Documents, he shall promptly issue a 
final Certificate for Payment, recommending that, on the basis of his observations and 
inspections, and the Contractor's certification that the Work has been completed in 
accordance with the terms and conditions of the Contract Documents, that the entire 
balance found to be due Contractor is due and payable.  Neither the final payment nor 
the retainage shall become due and payable until Contractor submits: (1) the Release 
and Affidavit in the form attached, (2) consent of surety to final payment, (3) all required 
As-Builts, shop drawings and other submittals; and (4) if required by the County, other 
data establishing payment or satisfaction of all obligations, such as receipts, releases and 
waivers of liens, arising out of the Contract Documents, to the extent and in such form as 
may be designated by the County.  The County reserves the right to inspect the Work 
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and make an independent determination as to the Work's acceptability, even though the 
Design Professional may have issued his recommendations.  Unless and until the County 
is completely satisfied, neither the final payment nor the retainage shall become due and 
payable. 
 
 26.3. Prior to final payment, the Design Professional may request the Contractor 
to permit the use of a specified part of the Project which the County believes it may use 
without significant interference with construction of the other parts of the Project.  If the 
Contractor agrees, he will certify to the Design Professional that said part of the Project 
is Substantially Complete and request the Design Professional to issue a Certificate of 
Substantial Completion for that part of the Project.  Within fourteen (14) calendar days 
thereafter, the Design Professional and the Contractor will make an inspection of that part 
of the Project to determine its status of completion.  If the County considers that part of 
the Project to be Substantially Complete, the Design Professional will deliver to the 
Contractor a certificate to that effect, fixing the date of Substantial Completion as to that 
part of the Project, and listing the punch list of items to be completed or corrected before 
final payment and fixing the responsibility between the County and the Contractor for 
maintenance, heat and utilities as to that part of the Project.  The County shall have the 
right to exclude the Contractor from any part of the Project, which is so certified to be 
Substantially Complete, but the County will allow the Contractor reasonable access to 
complete or correct items on the punch list. 
 
Section 27. Warranty 
 
 27.1. Contractor shall obtain and assign to the County all express warranties 
given to Contractor or any subcontractors by any materialmen supplying materials, 
equipment or fixtures to be incorporated into the Project.   
 
 27.2. Contractor warrants to the County that any materials and equipment 
furnished under the Contract Documents shall be new unless otherwise specified, and 
that all Work shall be of good quality, free from all defects and in conformance with the 
Contract Documents.  Contractor further warrants to the County that all materials and 
equipment furnished under the Contract Documents shall be applied, installed, 
connected, erected, used, cleaned and conditioned in accordance with the instructions of 
the applicable manufacturers, fabricators, suppliers or processors except as otherwise 
provided for in the Contract Documents.  If, within one (1) year after final completion, any 
Work is found to be defective or not in conformance with the Contract Documents, 
Contractor shall correct it promptly after receipt of written notice from the County.  
Contractor shall also be responsible for and pay for replacement or repair of adjacent 
materials or Work which may be damaged as a result of such replacement or repair.  
These warranties are in addition to those implied warranties to which the County is entitled 
as a matter of law.  
 
 27.3. The Contractor warrants and guarantees that title to all Work, materials and 
equipment covered by an application for progress payment, whether incorporated in the 
Project or not, will be passed to the County prior to the next application for progress 
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payment, free and clear of all liens, claims, security interest and encumbrances; and that 
no Work, materials or equipment covered by an Application for Payment will have been 
acquired by the Contractor or by any other person performing the Work at the site or 
furnishing materials and equipment for the Project subject to an agreement under which 
an interest therein or encumbrance thereon is retained by the seller or otherwise imposed 
by the Contractor or such other person. 
 
Section 28. Tests and Inspections. 
 
 28.1. The County, Design Professional, their respective representatives, agents 
and employees, and governmental agencies with jurisdiction over the Project shall have 
access at all times to the Work, whether the Work is being performed on or off of the 
Project site, for their observation, inspection and testing.  Contractor shall provide proper, 
safe conditions for such access. Contractor shall provide Design Professional with timely 
notice of readiness of the Work for all required inspections, tests or approvals. 
 
 28.2. If the Contract Documents or any codes, laws, ordinances, rules or 
regulations of any public authority having jurisdiction over the Project requires any portion 
of the Work to be specifically inspected, tested or approved, Contractor shall assume full 
responsibility therefore, pay all costs in connection therewith and furnish Design 
Professional the required certificates of inspection, testing or approval.  When any portion 
of the Work subject to inspection is ready for such, the Contractor shall provide the Design 
Professional forty-eight (48) hours’ notice prior to the inspection. All inspections, tests or 
approvals shall be performed in a manner and by organizations acceptable to the Design 
Professional and the County. 
 
 28.3. If any Work that is to be inspected, tested or approved is covered without 
written concurrence from the Design Professional, such work must, if requested by 
Design Professional, be uncovered for observation.  Such uncovering shall be at 
Contractor's expense unless Contractor has given Design Professional timely notice of 
Contractor's intention to cover the same and Design Professional has not acted with 
reasonable promptness to respond to such notice.  If any Work is covered contrary to 
written directions from Design Professional, such Work must, if requested by Design 
Professional, be uncovered for Design Professional's observation and be replaced at 
Contractor's sole expense. 
 
 28.4. The County shall charge to Contractor and may deduct from any payments 
due Contractor all engineering, and inspection expenses incurred by the County in 
connection with any overtime work.  Such overtime work consisting of any work during 
the construction period beyond the regular eight (8) hour day and for any work performed 
on Saturday, Sunday or holidays. 
 
 28.5. Neither observations nor other actions by the Design Professional nor 
inspections, tests or approvals by others shall relieve Contractor from Contractor's 
obligations to perform the Work in accordance with the Contract Documents. 
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Section 29. Defective Work 
 
 29.1. Work not conforming to the requirements of the Contract Documents in the 
sole judgment of the Design Professional shall be deemed defective Work.  If required by 
the County or Design Professional, Contractor shall, as directed, either correct all 
defective Work, whether or not fabricated, installed or completed, or if the defective Work 
has been rejected by the County or Design Professional, remove it from the site and 
replace it with conforming Work.  Contractor shall bear all direct, indirect and 
consequential costs of such correction or removal (including, but not limited to fees and 
charges of engineers, architects, attorneys and other professionals) made necessary 
thereby, and shall hold the County harmless for same. 
 
 29.2. If the County or Design Professional consider it necessary or advisable that 
covered Work be observed by Design Professional or inspected or tested by others, 
Contractor, at the County's or Design Professional's request, shall uncover, expose or 
otherwise make available for observation, inspection or tests as the County or Design 
Professional may require, that portion of the Work in question, furnishing all necessary 
labor, material and equipment.  If it is found that such Work is defective, Contractor shall 
bear all direct, indirect and consequential costs of such uncovering, exposure, 
observation, inspection and testing and of satisfactory reconstruction (including, but not 
limited to, fees and charges of engineers, architects, attorneys and other professionals), 
and the County shall be entitled to an appropriate decrease in the Contract Amount.  If, 
however, such Work is not found to be defective, Contractor shall be allowed an increase 
in the Contract Amount and/or an extension to the Contract Time, directly attributable to 
such uncovering, exposure, observation, inspection, testing and reconstruction.    
 
 29.3. If any portion of the Work is defective, or Contractor fails to supply sufficient 
skilled workers with suitable materials or equipment, or fails to finish or perform the Work 
in such a way that the completed Work will conform to the Contract Documents, the 
County or Design Professional may order Contractor to stop the Work, or any portion 
thereof, until the cause for such stop in the work has been eliminated; however, this right 
of the County and Design Professional to stop the Work shall not give rise to any duty on 
the part of the County or Design Professional to exercise this right for the benefit of 
Contractor or any other party. 
 
 29.4. Should the County determine, in its sole opinion, that it is in the County's 
best interest to accept defective Work, the County may do so.  Contractor shall bear all 
direct, indirect and consequential costs attributable to the County's evaluation of and 
determination to accept defective Work.  If such determination is rendered prior to final 
payment, a Change Order shall be executed evidencing such acceptance of such 
defective Work, incorporating the necessary revisions in the Contract Documents and 
reflecting an appropriate decrease in the Contract Amount.  If the County accepts such 
defective Work after final payment, Contractor shall promptly pay the County an 
appropriate amount to adequately compensate the County for its acceptance of the 
defective Work. 
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 29.5. If Contractor fails, within a reasonable time after the written notice from the 
County or Design Professional, to correct defective Work or to remove and replace 
rejected defective Work as required by Design Professional or the County, or if Contractor 
fails to perform the Work in accordance with the Contract Documents, or if Contractor 
fails to comply with any of the provisions of the Contract Documents, the County may, 
after seven (7) days’ written notice to Contractor, correct and remedy any such deficiency.  
To the extent necessary to complete corrective and remedial action, the County may 
exclude Contractor from any or all of the Project site, take possession of all or any part of 
the Work, and suspend Contractor's services related thereto, take possession of 
Contractor's tools, appliances, construction equipment and machinery at the Project site 
and incorporate in the Work all materials and equipment stored at the Project site or for 
which the County has paid Contractor but which are stored elsewhere.  Contractor shall 
allow the County, Design Professional and their respective representatives, agents, and 
employees such access to the Project site as may be necessary to enable the County to 
exercise the rights and remedies under this paragraph.  All direct, indirect and 
consequential costs of the County in exercising such rights and remedies shall be 
charged against Contractor, and a Change Order shall be issued, incorporating the 
necessary revisions to the Contract Documents, including an appropriate decrease to the 
Contract Amount.  Such direct, indirect and consequential costs shall include, but not be 
limited to, fees and charges of engineers, architects, attorneys and other professionals, 
all court costs and all costs of repair and replacement of work of others destroyed or 
damaged by correction, removal or replacement of Contractor's defective Work.  
Contractor shall not be allowed an extension of the Contract Time because of any delay 
in performance of the Work attributable to the exercise by the County of the County's 
rights and remedies hereunder. 
 
Section 30. Supervision and Superintendents 
 
 Contractor shall plan, organize, supervise, schedule, monitor, direct and control 
the Work competently and efficiently, devoting such attention thereto and applying such 
skills and expertise as may be necessary to perform the Work in accordance with the 
Contract Documents.  Contractor shall be responsible to see that the finished Work 
complies accurately with the Contract Documents.  Contractor shall keep on the Work at 
all times during its progress a competent resident superintendent, who shall not be 
replaced without prior written notice to the County and Design Professional except under 
extraordinary circumstances.  The superintendent shall be Contractor's representative at 
the Project site and shall have authority to act on behalf of Contractor.  All 
communications given to the superintendent shall be as binding as if given to the 
Contractor.  The County shall have the right to direct Contractor to remove and replace 
its Project superintendent, with or without cause. 
 
Section 31. Protection of Work 
 
 31.1. Contractor shall fully protect the Work from loss or damage and shall bear 
the cost of any such loss or damage until final payment has been made.  If Contractor or 
any one for whom Contractor is legally liable is responsible for any loss or damage to the 
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Work, or other work or materials of the County or the County's separate contractors, 
Contractor shall be charged with the same, and any monies necessary to replace such 
loss or damage shall be deducted from any amounts due Contractor. 
 
 31.2. Contractor shall not load nor permit any part of any structure to be loaded 
in any manner that will endanger the structure, nor shall Contractor subject any part of 
the Work or adjacent property to stresses or pressures that will endanger said Work or 
property. 
 
 31.3. Contractor shall not disturb any benchmark established by the Design 
Professional with respect to the Project.  If Contractor, or its subcontractors, agents or 
anyone for whom Contractor is legally liable, disturbs the Design Professional's 
benchmarks, Contractor shall immediately notify the County and Design Professional.  
The Design Professional shall reestablish the benchmarks and Contractor shall be liable 
for all costs incurred by the County associated therewith.  
 
Section 32. Emergencies 
   
 In the event of an emergency affecting the safety or protection of persons or the 
Work or property at the Project site or adjacent thereto, Contractor, without special 
instruction or authorization from the County or Design Professional is obligated to act to 
prevent threatened damage, injury or loss.  Contractor shall give Design Professional 
written notice within forty-eight (48) hours after the occurrence of the emergency, if 
Contractor believes that any significant changes in the Work or variations from the 
Contract Documents have been caused thereby.  If the Design Professional determines 
that a change in the Contract Documents is required because of the action taken in 
response to an emergency, a Change Order shall be issued to document the 
consequences of the changes or variations.  If Contractor fails to provide the forty-eight 
(48) hour written notice noted above, the Contractor shall be deemed to have waived any 
right it otherwise may have had to seek an adjustment to the Contract Amount or an 
extension to the Contract Time. 
 
Section 33. Use of Premises 
 
 33.1. The County will furnish, as indicated in the Contract Documents and not 
later than the date when needed by the Contractor, the lands which entail the Project Site 
upon which the Work is to be done, rights-of-way for access thereto, and such other lands 
which are designated for the use of the Contractor. The Contractor shall provide for all 
additional lands and access thereto that may be required for temporary construction 
facilities or storage of materials and equipment unless designated otherwise. 

 
33.2. The Contractor shall be responsible for staging, protecting, and storing 

equipment or materials. Contractor shall confine all construction equipment, the storage 
of materials and equipment and the operations of workers to the Project site and land and 
areas identified in and permitted by the Contract Documents and other lands and areas 
permitted by law, rights of way, permits and easements, and shall not unreasonably 



 

32 

encumber the Project site with construction equipment or other material or equipment.  
Contractor shall assume full responsibility for any damage to any such land or area, or to 
the owner or occupant thereof, or any land or areas contiguous thereto, resulting from the 
performance of the Work. 
 
Section 34. Safety 
 
 34.1. Contractor shall be responsible for initiating, maintaining and supervising all 
safety precautions and programs in connection with the Work.  Contractor shall take all 
necessary precautions for the safety of, and shall provide the necessary protection to 
prevent damage, injury or loss to: 
 

 34.1.1. All employees on the Work and other persons and/or 
organizations who may be affected thereby; 
 
 34.1.2. All the Work and materials and equipment to be incorporated 
therein, whether in storage on or off the Project site; and 
 
 34.1.3. Other property on Project site or adjacent thereto, including 
trees, shrubs, walks, pavements, roadways, structures, utilities and any 
underground structures or improvements not designated for removal, relocation or 
replacement in the Contract Documents. 

 
 34.2. Contractor shall comply with all applicable codes, laws, ordinances, rules 
and regulations of any public body having jurisdiction for the safety of persons or property 
or to protect them from damage, injury or loss.  Contractor shall erect and maintain all 
necessary safeguards for such safety and protection.  Contractor shall notify owners of 
adjacent property and of underground structures and improvements and utility owners 
when prosecution of the Work may affect them, and shall cooperate with them in the 
protection, removal, relocation or replacement of their property.  Contractor's duties and 
responsibilities for the safety and protection of the Work shall continue until such time as 
the Work is completed and final acceptance of same by the County has occurred. 
 
 34.3. Contractor shall designate a responsible representative at the Project site 
whose duty shall be the prevention of accidents.  This person shall be Contractor's 
superintendent unless otherwise designated in writing by Contractor to the County. 
County shall have the right to direct Contractor to remove and replace this individual, 
with or without cause. 
 
Section 35. Project Meetings 
 
 Prior to the commencement of Work, the Contractor shall attend a preconstruction 
conference with the Design Professional and others as appropriate to discuss the 
Progress Schedule, procedures for handling shop drawings and other submittals, and for 
processing Applications for Payment, and to establish a working understanding among 
the parties as to the Work.  During the prosecution of the Work, the Contractor shall attend 
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any and all meetings convened by the Design Professional or the County with respect to 
the Project, when directed to do so by the County or Design Professional.  Contractor 
shall have its subcontractors and suppliers attend all such meetings (including the 
preconstruction conference) as may be directed by the County or Design Professional. 
 
Section 36. Exhibits Incorporated. 
 
 The following documents are expressly agreed to be incorporated by reference 
and made a part of this Agreement: 
 

A. Legal Advertisement 
B. Invitation to Bid 
C. Bid Proposal with required forms 
D. Performance Bond 
E. Public Payment Bond 
F. Insurance Requirements, including certificates of insurance 
G. Form of Release and Affidavit 
H. Change Order Form 
I. Anti-Human Trafficking Affidavit 
J. Foreign Country of Concern Affidavit 
K.    Federal Certifications 
 

Section 37. Notices. 
 
 37.1. All notices required or made pursuant to this Agreement by the Contractor 
to the County shall be in writing and delivered by hand or by United States Postal Service 
Department, first class mail, postage pre-paid, return receipt requested, addressed to the 
following: 
 
 
County Administrator or Designee 
DeSoto County 
201 E. Oak Street, Suite 201 
Arcadia, Florida 34266 
Phone: 863-993-4800 
Fax: 863-993-4809 
Email: 

With Copy To: 
 
DeSoto County Attorney 
Nabors, Giblin & Nickerson, P.A. 
8201 Peters Road, Suite 1000 
Plantation, Florida 33324 
Phone: (954) 315-0268 
Fax: N/A 
Email: vvicente@ngnlaw.com

 
 37.2. All notices required or made pursuant to this Agreement by the County to 
Contractor shall be made in writing and shall be delivered by hand or by United States 
Postal Service Department, first class mail, postage pre-paid, return receipt requested, or 
by Federal Express, addressed to the following: 
   
Corporate Name of Contractor:  Zep Construction, Inc.     
Address (including city, state and zip): 7802 Jean Boulevard     
      Ft. Myers, FL 33967      
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Name of person with their title to whose  
Attention the notice should be sent:  Joline Pepcevski, President    
Telephone and Fax numbers:   239-267-8778 / 239-267-7907    
 
 37.3. Either party may change its above noted address by giving written notice to 
the other party in accordance with the requirements of this Section. 
 
Section 38. Modification. 
 
 No modification or change to the Agreement shall be valid or binding upon the 
parties unless in writing and executed by the party or parties intended to be bound by it. 
 
Section 39. Successors and Assigns. 
 
 Subject to other provisions hereof, the Agreement shall be binding upon and shall 
inure to the benefit of the successors and assigns of the parties to the Agreement. 
 
Section 40. Governing Law, Waiver of Jury Trial. 
 
 The Agreement shall be interpreted under and its performance governed by the 
laws of the State of Florida.  In the event it becomes necessary for the County to file a 
lawsuit to enforce any term or provision under this Agreement, then the County shall be 
entitled to its costs and attorney’s fees at the pretrial, trial and appellate levels.  BY 
ENTERING INTO THIS AGREEMENT, CONTRACTOR AND COUNTY HEREBY 
EXPRESSLY WAIVE ANY RIGHTS EITHER PARTY MAY HAVE TO A TRIAL BY JURY 
OF ANY CIVIL LITIGATION RELATED TO THIS AGREEMENT.  Nothing in this 
Agreement is intended to serve as a waiver of sovereign immunity, or of any other 
immunity, defense, or privilege enjoyed by the County pursuant to Section 768.28, Florida 
Statutes. 
 
Section 41. No Waiver. 
 
 The failure of the County to enforce at any time or for any period of time any one 
or more of the provisions of the Agreement shall not be construed to be and shall not be 
a waiver of any such provision or provisions or of its right thereafter to enforce each and 
every such provision. 
 
Section 42. Vendors on Scrutinized Companies Lists. 
 
 By executing this Agreement, Contractor, certifies that it is not: (1) listed on the 
Scrutinized Companies that Boycott Israel List, created pursuant to Section 215.4725, 
Florida Statutes, (2) engaged in a boycott of Israel, (3) listed on the Scrutinized 
Companies with Activities in Sudan List or the Scrutinized Companies with Activities in 
the Iran Petroleum Energy Sector List, created pursuant to Section 215.473, Florida 
Statutes, or (4) engaged in business operations in Cuba or Syria.  Pursuant to Section 
287.135(5), Florida Statutes, the County may immediately terminate this Agreement for 
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cause if the Contractor is found to have submitted a false certification as to the above or 
if the Contractor  is placed on the Scrutinized Companies that Boycott Israel List, is 
engaged in a boycott of Israel, has been placed on the Scrutinized Companies with 
Activities in Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum 
Energy Sector List, or has been engaged in business operations in Cuba or Syria, during 
the term of the Agreement.  If the County determines that the Contractor has submitted a 
false certification, the County will provide written notice to the Contractor.  Unless the 
Contractor  demonstrates in writing, within 90 calendar days of receipt of the notice, that 
the County’s determination of false certification was made in error, the County shall bring 
a civil action against the Contractor.  If the County’s determination is upheld, a civil penalty 
equal to the greater of $2 million or twice the amount of this Agreement shall be imposed 
on the Contractor, and the Contractor will be ineligible to bid on any Agreement with a 
Florida agency or local governmental entity for three years after the date of County’s 
determination of false certification by Contractor.  If federal law ceases to authorize the 
states to adopt and enforce the contracting prohibition identified in this Section 42, this 
Section 42 shall be null and void. 
 
Section 43. Modification. 
 

Agreement may not be modified unless such modifications are evidenced in writing 
signed by both County and Contractor.  Such modifications shall be in the form of a written 
Amendment executed by both parties. 
 
Section 44. Entire Agreement. 
 
 Each of the parties hereto agrees and represents that the Agreement comprises 
the full and entire agreement between the parties affecting the Work contemplated, and 
no other agreement or understanding of any nature concerning the same has been 
entered into or will be recognized, and that all negotiations, acts, work performed, or 
payments made prior to the execution hereof shall be deemed merged in, integrated and 
superseded by the Agreement. 
 
Section 45. Severability. 
 
 Should any provision of the Agreement be determined by a court to be 
unenforceable, such a determination shall not affect the validity or enforceability of any 
other section or part thereof. 
 
Section 46.  Subcontracting. 

 
 The Contractor may subcontract up to fifty percent 50% of work under this 
Contract. The County reserves the right to accept the use of a subcontractor or to reject 
the selection of a particular subcontractor and to inspect all facilities of any subcontractor. 
If applicable, regardless of any subcontract, the Contractor is ultimately responsible for 
all work to be performed under this Contact, including but not limited to design, permitting, 
construction, surveying, contract management, land acquisition, legal services, right-of-
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way acquisition, zoning, replating, comprehensive plan amendment code variance, and 
other services, as necessary. The Contractor agrees to be responsible for the fulfillment 
of all work elements included in any subcontract and agrees to be responsible for the 
payment of all monies due under any subcontract. It is understood and agreed by the 
Contractor that the County shall not be liable to any subcontractor for any expenses or 
liabilities incurred under the subcontract and that the Contractor shall be solely liable to 
the subcontractor for all expenses and liabilities incurred under the subcontract.  If a 
subcontractor fails to perform or make progress, as required by this Contract, and it is 
necessary to replace the subcontractor to complete the work in a timely fashion, the 
Contactor shall promptly do so, subject to acceptance of the new subcontractor by the 
County.  Failure of a subcontractor to timely or properly perform its obligations shall not 
relieve Contractor of its obligations hereunder. 
 
 Subcontracts, which involve equipment purchases as part of an installation/retrofit 
or that include infrastructure and/or infrastructure improvements, as defined in Florida 
Chief Financial Officer (CFO) Memorandum No. 5 (2011-2012), must be capitalized in 
accordance with Chapter 691-72, Florida Administrative Code (F.A.C.). The Contractor 
shall be responsible for maintaining appropriate property records for any subcontracts 
that include the purchase of equipment as part of the delivery of services. The Contractor 
shall ensure its subcontracts issued under this Contractor, if any, impose this 
requirement, in writing, on its subcontractors. 
 
Section 47. Federal Provisions 
 

47.1. General Federal Provisions.  Work issued under this Agreement may be 
fully or partially funded by a Federal Grant.  Where applicable, in accordance with Federal 
law, Contractor shall comply with the provisions of this Article and comply with the 
authorities enumerated below, which are incorporated herein by reference.   

47.1.1. 2 CFR Part 25.110 

47.1.2. 2 CFR Part 170 (including Appendix A), 180, 200 (including 
Appendixes), and 3000 

47.1.3  Executive Orders 12549 and 12689 

47.1.4. 41 CFR Part 60-1(a) and (d) 

47.1.5. Consolidated Appropriations Act, 2021, Public Law 116-260 
related to salary limitations 

47.2 Nondiscrimination Acts and Authorities.  For all federally funded work, 
Contractor agrees for itself, its successors, and its assigns, to comply and to assure that 
any subcontractor also agrees to comply with the following Title VI List of Pertinent 
Nondiscrimination Acts and Authorities. 
 

47.2.1. Title VI of the Civil Rights Act of 1964, which prohibits 
recipients of federal financial assistance from excluding from a program or activity, 
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denying benefits of, or otherwise discriminating against a person on the basis of 
race, color, or national origin (42 U.S.C. § 2000d et seq. 78 stat. 252), as 
implemented by the Department of the Treasury’s Title VI regulations, 31 CFR Part 
22, which are herein incorporated by reference and made a part of this contract (or 
agreement).  Title VI also includes protection to persons with “Limited English 
Proficiency” in any program or activity receiving federal financial assistance, 42 
U.S.C. § 2000d et seq., as implemented by the Department of the Treasury’s Title 
VI regulations, 31 CFR Part 22, and herein incorporated by reference and made a 
part of this contract or agreement; 
 

47.2.2. The Fair Housing Act, Title VIII of the Civil Rights Act of 1968 
(42 U.S.C. §§ 3601 et seq.), which prohibits discrimination in housing on the basis 
of race, color, religion, national origin, sex, familial status, or disability; 

 
47.2.3. 49 CFR part 21 (Non-discrimination in Federally-Assisted 

Programs of The Department of Transportation—Effectuation of Title VI of The 
Civil Rights Act of 1964);  

 
47.2.4. The Uniform Relocation Assistance and Real Property 

Acquisition Policies Act of 1970, (42 U.S.C. § 4601), (prohibits unfair treatment of 
persons displaced or whose property has been acquired because of Federal or 
Federal-aid programs and projects);  

 
47.2.5. Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 

794 et seq.), as amended, (prohibits discrimination on the basis of disability); and 
49 CFR part 27; 

 
47.2.6. The Age Discrimination Act of 1975, as amended, (42 U.S.C. 

§ 6101 et seq.), and Treasury’s implementing regulations at 31 C.F.R. Part 23 
(prohibit discrimination on the basis of age); 

 
47.2.7. Airport and Airway Improvement Act of 1982, (49 USC § 471, 

Section 47123), as amended, (prohibits discrimination based on race, creed, color, 
national origin, or sex);  

 
47.2.8. The Civil Rights Restoration Act of 1987, (PL 100-209), 

(Broadened the scope, coverage and applicability of Title VI of the Civil Rights Act 
of 1964, The Age Discrimination Act of 1975 and Section 504 of the Rehabilitation 
Act of 1973, by expanding the definition of the terms “programs or activities” to 
include all of the programs or activities of the Federal-aid recipients, sub-recipients 
and contractors, whether such programs or activities are Federally funded or not); 

 
47.2.9. Titles II and III of the Americans with Disabilities Act of 1990, 

which prohibit discrimination on the basis of disability under programs, activities, 
and services provided or made available by state and local governments or 
instrumentalities or agencies thereto (as amended 42 U.S.C. §§ 12101 et seq.) or  
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in the operation of public entities, public and private transportation systems, places 
of public accommodation, and certain testing entities (42 U.S.C. §§ 12131 – 
12189) as implemented by Department of Transportation regulations at 49 CFR 
parts 37 and 38; 

 
47.2.10. The Federal Aviation Administration’s Non-discrimination 

statute (49 U.S.C. § 47123) (prohibits discrimination on the basis of race, color, 
national origin, and sex); 

 
47.2.11. Executive Order 12898, Federal Actions to Address 

Environmental Justice in Minority Populations and Low-Income Populations, which 
ensures non-discrimination against minority populations by discouraging 
programs, policies, and activities with disproportionately high and adverse human 
health or environmental effects on minority and low-income populations; 

 
47.2.12. Executive Order 13166, Improving Access to Services for 

Persons with Limited English Proficiency, and resulting agency guidance, national 
origin discrimination includes discrimination because of limited English proficiency 
(LEP).  To ensure compliance with Title VI, you must take reasonable steps to 
ensure that LEP persons have meaningful access to your programs (70 Fed. Reg. 
at 74087 to 74100); 

 
47.2.13. Title IX of the Education Amendments of 1972, as amended, 

which prohibits you from discriminating because of sex in education programs or 
activities (20 U.S.C. 1681 et seq). 

 
47.2.14. Federal Fair Labor Standards Act (Federal Minimum Wage).  

All contracts and subcontracts that result from this solicitation incorporate by 
reference the provisions of 29 CFR part 201, the Federal Fair Labor Standards Act 
(FLSA), with the same force and effect as if given in full text.  The FLSA sets 
minimum wage, overtime pay, recordkeeping, and child labor standards for full and 
part time workers.  The Contractor has full responsibility to monitor compliance to 
the referenced statute or regulation.  The Consultant must address any claims or 
disputes that arise from this requirement directly with the U.S. Department of Labor 
– Wage and Hour Division 

 
47.2.15. Occupational Safety and Health Act of 1970.  All contracts and 

subcontracts that result from this Agreement incorporate by reference the 
requirements of 29 CFR Part 1910 with the same force and effect as if given in full 
text.  Contractor must provide a work environment that is free from recognized 
hazards that may cause death or serious physical harm to the employee.  The 
Contractor retains full responsibility to monitor its compliance and their 
subcontractors’ compliance with the applicable requirements of the Occupational 
Safety and Health Act of 1970 (20 CFR Part 1910).  Contractor must address any 
claims or disputes that pertain to a referenced requirement directly with the U.S. 
Department of Labor – Occupational Safety and Health Administration. 
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47.3 Nondiscrimination Clauses for Compliance with Regulations.  For all 
federally funded work, the Contractor agrees for itself, its successors, and its assigns to 
comply with the following Nondiscrimination Clauses. 
 

47.3.1. Nondiscrimination.  The Contractor, with regard to the work 
performed by it during the contract, will not discriminate on the grounds of race, 
color, or national origin in the selection and retention of subcontractors, including 
procurements of materials and leases of equipment.  The Contractor will not 
participate directly or indirectly in the discrimination prohibited by the 
Nondiscrimination Acts and Authorities, including employment practices when the 
contract covers any activity, project, or program set forth in Appendix B of 49 CFR 
part 21.  

 
47.3.2. Solicitations for Subcontracts, Including Procurements of 

Materials and Equipment.  In all solicitations, either by competitive bidding, or 
negotiation made by the Contractor for work to be performed under a subcontract, 
including procurements of materials, or leases of equipment, each potential 
subcontractor or supplier will be notified by the Contractor of the Contractor’s 
obligations under this contract and the Nondiscrimination Acts And Authorities on 
the grounds of race, color, or national origin.   

 
47.3.3. Information and Reports.  The Contractor will provide all 

information and reports required by the Acts, the Regulations, and directives 
issued pursuant thereto and will permit access to its books, records, accounts, 
other sources of information, and its facilities as may be determined by the sponsor 
or the Federal Aviation Administration to be pertinent to ascertain compliance with 
such Nondiscrimination Acts And Authorities and instructions.  Where any 
information required of a Contractor is in the exclusive possession of another who 
fails or refuses to furnish the information, the Contractor will so certify to the 
sponsor or the Federal Aviation Administration, as appropriate, and will set forth 
what efforts it has made to obtain the information. 

 
47.3.4. Sanctions for Noncompliance.  In the event of a Contractor’s 

noncompliance with the Non-discrimination provisions of this contract, the sponsor 
will impose such contract sanctions as it or the Federal Aviation Administration 
may determine to be appropriate, including, but not limited to: 

 
a. Withholding payments to the Contractor under the contract 

until the Contractor complies; and/or 
 

b. Cancelling, terminating, or suspending a contract, in whole or 
in part. 

 
47.3.5. Incorporation of Provisions.  The Contractor will include the 

provisions of this section in every subcontract, including procurements of materials 
and leases of equipment, unless exempt by the Acts, the Regulations and 
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directives issued pursuant thereto.  The Contractor will take action with respect to 
any subcontract or procurement as the sponsor or the Federal Aviation 
Administration may direct as a means of enforcing such provisions including 
sanctions for noncompliance.  Provided, that if the Contractor becomes involved 
in, or is threatened with litigation by a subcontractor, or supplier because of such 
direction, the Contractor may request the County to enter into any litigation to 
protect the interests of the sponsor.  In addition, the Contractor may request the 
United States to enter into the litigation to protect the interests of the United States. 

 
47.4. Mandatory Disclosures (31 U.S.C. §§ 3799 – 3733).  For all federally funded 

work, Contractor acknowledges that 31 U.S.C. Chapter 38 (Administrative Remedies for 
False Claims and Statements) applies to the Contractor’s actions pertaining to this 
Agreement.  The Contractor must disclose in writing all violations of Federal criminal law 
involving fraud, bribery, or gratuity violations potentially affecting any applicable Federal 
award. 
 

47.5. Conflict of Interest (2 CFR § 200.112).  For all federally funded work, the 
Contractor must disclose in writing any potential conflict of interest to the County or pass-
through entity in accordance with applicable Federal policy.  Further, the County is 
required to maintain conflict of interest policies as it relates to procured contracts.  A 
conflict of interest exists when any of the following occur: (i) Because of other activities, 
relationships, or contracts, a Contractor is unable, or potentially unable, to render 
impartial assistance or advice; (ii) A Contractor’s objectivity in performing the work is or 
might be otherwise impaired; or (iii) The Contractor has an unfair competitive advantage. 
 

47.6. Drug Free Workplace Requirements (Drug-Free Workplace Act of 1988 (41 
U.S.C. § 701 et seq.), 2 CFR § 182.  To the extent applicable, Contractor must comply 
with Federal Drug Free workplace requirements of the Drug Free Workplace Act of 1988. 
 

47.7. Equal Employment Opportunity (As per 2 CFR Part 200, Appendix II(C); 41 
CFR § 61-1.4; 41 CFR § 61-4.3; Executive Order 11246 as amended by Executive Order 
11375).  For all federally funded work, the Contractor agrees as follows: (1) The 
Contractor will not discriminate against any employee or applicant for employment 
because of race, color, religion, sex, or national origin. The Contractor will take affirmative 
action to ensure that applicants are employed, and that employees are treated during 
employment, without regard to their race, color, religion, sex, sexual orientation, gender 
identify, or national origin. Such action shall include, but not be limited to, the following: 
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; 
layoff, or termination; rates of pay or other forms of compensation; and selection for 
training, including apprenticeship. The Contractor agrees to post in conspicuous places, 
available to employees and applicants for employment, notices to be provided setting 
forth the provisions of this nondiscrimination clause; (2) The Contractor will, in all 
solicitations or advertisements for employees placed by or on behalf of the Contractor, 
state that all qualified applicants will receive considerations for employment without 
regard to race, color, religion, sex, or national origin; (3) The Contractor will send to each 
labor union or representative of workers with which it has a collective bargaining Contract 
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or other contract or understanding, a notice to be provided advising the said labor union 
or workers’ representatives of the Contractor’s commitments under this section and shall 
post copies of the notice in conspicuous places available to employees and applicants for 
employment; (4) The Contractor will comply with all provisions of Executive Order 11246 
of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary 
of Labor; (5) The Contractor will furnish all information and reports required by Executive 
Order 11246 of September 24, 1965, and by rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and 
accounts by the administering agency and the Secretary of Labor for purposes of 
investigation to ascertain compliance with such rules, regulations, and orders.; (6) In the 
event of the Contractor’s noncompliance with the nondiscrimination clauses of this 
contract or with any of the said rules, regulations, or orders, this contract may be 
canceled, terminated, or suspended in whole or in part and the Contractor may be 
declared ineligible for further Government contracts or federally assisted construction 
contracts in accordance with procedures authorized in Executive Order 11246 of 
September 24, 1965, and such other sanctions may be imposed and remedies invoked 
as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or 
order of the Secretary of Labor, or as otherwise provided by law.; (7) Contractor will 
include the portion of the sentence immediately preceding paragraph (1) and the 
provisions of paragraphs (1) through (7) in every subcontract or purchase order unless 
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to 
section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will 
be binding upon each subcontractor or vendor. The Contractor will take such action with 
respect to any subcontract or purchase order as the administering agency may direct as 
a means of enforcing such provisions, including sanctions for noncompliance: Provided, 
however, that in the event a Contractor becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of such direction by the administering 
agency the Contractor may request the United States to enter into such litigation to protect 
the interests of the United States. 
 

47.8. Minority/Women Business Enterprise.  For all federally funded work, 
Contractor must take all necessary affirmative steps to assure that minority businesses, 
women’s business enterprises, and labor surplus area firms are used when possible, in 
accordance with 2 CFR 200.321.  If subcontracts are to be let, prime contractor will require 
compliance by all sub-contractors.   Prior to contract award, the contractor shall document 
efforts to utilize M/WBE firms including what firms were solicited as suppliers and/or 
subcontractors as applicable and submit this information with their bid submittal.  
Information regarding certified M/WBE firms can be obtained from: 
 
 Florida Department of Management Services (Office of Supplier Diversity) 
 Florida Department of Transportation 
 Minority Business Development Center in most large cities and 
 Local Government M/DBE programs in many large counties and cities 
 

47.9. Procurement of Recovered Materials.  For all federally funded work, 
Contractor must comply with Section 6002 of the Solid Waste Disposal Act, as amended 
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by the Resource Conservation and Recovery Act.  The requirements of Section 6002 
include procuring only items designated in guidelines of the Environmental Protection 
Agency (EPA) at 40 CFR part 247 that contain the highest percentage of recovered 
materials practicable, consistent with maintaining a satisfactory level of competition, 
where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste 
management services in a manner that maximizes energy and resource recovery; and 
establishing an affirmative procurement program for procurement of recovered materials 
identified in the EPA guidelines. 
 

47.10. Environmental and Energy Policies.  For all Work Authorizations over the 
micro-purchase threshold, the Contractor and subcontractors and subcontractors will 
comply with mandatory standards and policies relating to energy efficiency, stating in the 
state energy conservation plan issued in compliance with the Energy Policy and 
Conservation act.  (Pub. L. 94-163, 89 Stat. 871) [53 FR 8078, 8087, Mar. 11, 1988, as 
amended at 60 FR 19639, 19645, Apr. 19, 1995]. 
 

47.11. Clean Air Act and Federal Water Pollution Control Act.  In all Work 
Authorizations funded in excess of $150,000, the Contractor shall comply with the Clean 
Air Act as set forth below. 
 

47.11.1. The Contractor agrees to comply with all applicable 
standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 
7401–7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C. 
1251–1387). 
 

47.11.2. The Contractor agrees to report each violation to the County 
and understands and agrees that the County will, in turn, report each violation as 
required to assure notification to the State of Florida, Federal Emergency 
Management Agency, and the appropriate Environmental Protection Agency 
Regional Office. 
 

47.11.3. The Contractor agrees to include these requirements in each 
subcontract exceeding $150,000 financed in whole or in part with Federal 
assistance under this Agreement.  

 
47.12. Federal Suspension and Debarment.  This Agreement may be covered in 

part as a transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000.  As such, 
Contractor is required to verify that none of its subcontractors, its principals (defined at 2 
C.F.R. § 180.995), or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined 
at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 180.935). 
 

47.12.1. The Contractor must comply with 2 C.F.R. pt. 180, subpart C 
and 2 C.F.R. pt. 3000, subpart C and must include a requirement to comply with 
these regulations in any lower tier covered transaction it enters into. 
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47.12.2. By entering this Agreement, Contractor has made the 
Certification set forth in this section.  This certification is a material representation 
of fact relied upon by the County.  If it is later determined that the Contractor did 
not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C, in 
addition to remedies available to the State of Florida and the County, the Federal 
Government may pursue available remedies, including but not limited to 
suspension and/or debarment. 

47.12.3. Contractor agrees to comply with the requirements of 2 C.F.R. 
pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C throughout the term of this 
Agreement.  Contractor further agrees to include a provision requiring such 
compliance in its lower tier covered transactions. 

47.12.4. Certification Instructions 
 

47.12.4.1. By signing this Agreement, the Contractor, referred to 
in this section as the prospective lower tier participant, is providing the 
certification set out in accordance with these instructions. 

 
47.12.4.2. The certification in this clause is a material 

representation of fact upon which reliance was placed when this transaction 
was entered into. If it is later determined that the prospective lower tier 
participant knowingly rendered an erroneous certification, in addition to 
other remedies available to the Federal Government, the department or 
agency with which this transaction originated may pursue available 
remedies, including suspension or debarment. 

 
47.12.4.3. The prospective lower tier participant shall provide 

immediate written notice to the person(s) to which this proposal is submitted 
if at any time the prospective lower tier participant learns that its certification 
was erroneous when submitted or has become erroneous by reason of 
changed circumstances. 

 
47.12.4.4. The terms "covered transaction," "debarred," 

"suspended," "ineligible," "lower tier covered transaction," "participant," 
"person," "primary covered transaction," "principal," "proposal," and 
"voluntarily excluded," as used in this clause, have the meanings set out in 
the Definitions and Coverage sections of the rules implementing Executive 
Orders 12549, at Subpart C of OMB 2 C.F.R. Part 180 and 3000.332. You 
may contact the department or agency to which this proposal is being 
submitted for assistance in obtaining a copy of those regulations. 

 
47.12.4.5. The prospective lower tier participant agrees by 

submitting this form that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared ineligible, 
or voluntarily excluded from participation in this covered transaction, unless 
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authorized by the department or agency with which this transaction 
originated. 

 
47.12.4.6. The prospective lower tier participant further agrees by 

submitting this form that it will include this clause titled "Certification 
Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - 
Lower Tier Covered Transactions," without modification, in all lower tier 
covered transactions and in all solicitations for lower tier covered 
transactions. 

 
47.12.4.7. A participant in a covered transaction may rely upon a 

certification of a prospective participant in a lower tier covered transaction 
that is not debarred, suspended, ineligible, or voluntarily excluded from the 
covered transaction, unless it knows that the certification is erroneous. A 
participant may decide the method and frequency by which it determines 
the eligibility of its principals. Each participant may, but is not required to, 
check the System for Award Management (SAM) database. 

 
47.12.4.8. Nothing contained in the foregoing shall be construed 

to require establishment of a system of records in order to render in good 
faith the certification required by this clause. The knowledge and information 
of a participant is not required to exceed that which is normally possessed 
by a prudent person in the ordinary course of business dealings. 

 
47.12.4.9. Except for transactions authorized under paragraph (5) 

of these instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is suspended, 
debarred, ineligible, or voluntarily excluded from participation in this 
transaction, in addition to other remedies available to the Federal 
Government, the department or agency with which this transaction 
originated may pursue available remedies, including suspension and/or 
debarment. 

 
47.12.5.  Certification Regarding Debarment, Suspension, Ineligibility, 

and Voluntary Exclusion for Lower Tier Covered Transactions.  The following 
statement is made in accordance with the Privacy Act of 1974 (5 U.S.C. § 552(a), 
as amended).  This certification is required by the regulations implementing 
Executive Orders 12549, Debarment and Suspension, and OMB 2 C.F.R. Part 
180, Participants' responsibilities.  The regulations were amended and published 
on August 31, 2005, in 70 Fed. Reg. 51865-51880.  [READ CERTIFICATION 
INSTRUCTIONS ABOVE BEFORE COMPLETING CERTIFICATION] 

 
47.12.5.1. The prospective lower tier participant certifies, by 

submission of this proposal, that neither it nor its principals is presently 
debarred, suspended, proposed for debarment, declared ineligible, or 
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voluntarily excluded from participation in this transaction by any Federal or 
State department or agency; 

 
47.12.5.2. Where the prospective lower tier participant is unable 

to certify to any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal 

 
47.13. Davis-Bacon Act (40 U.S.C. §§ 3141-3144 and 3146-3148, as 

supplemented by 29 CFR Part 5).  Contractor agrees to comply with all provisions of the 
Davis Bacon Act as amended.  Contractors are required to pay wages to laborers and 
mechanics at a rate not less than the prevailing wages specified in a wage determination 
made by the Secretary of Labor.  In addition, contractors must be required to pay wages 
not less than once a week.  If the grant award contains Davis Bacon provisions, the 
County will place a copy of the current prevailing wage determination issued by the 
Department of Labor in the agreement.  The decision to award a Contract shall be 
conditioned upon the acceptance of the wage determination. 

 
(1) Minimum wages — 
 

(i) Wage rates and fringe benefits. All laborers and mechanics employed or 
working upon the site of the work (or otherwise working in construction or 
development of the project under a development statute), will be paid 
unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by regulations issued by the Secretary of Labor 
under the Copeland Act (29 CFR part 3)), the full amount of basic hourly 
wages and bona fide fringe benefits (or cash equivalents thereof) due at 
time of payment computed at rates not less than those contained in the 
wage determination of the Secretary of Labor which is attached hereto and 
made a part hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers and 
mechanics. As provided in paragraphs (d) and (e) of this section, the 
appropriate wage determinations are effective by operation of law even if 
they have not been attached to the contract. Contributions made or costs 
reasonably anticipated for bona fide fringe benefits under the Davis-Bacon 
Act (40 U.S.C. 3141(2)(B)) on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the 
provisions of paragraph 47.13(1)(v) of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular 
weekly period, are deemed to be constructively made or incurred during 
such weekly period. Such laborers and mechanics must be paid the 
appropriate wage rate and fringe benefits on the wage determination for the 
classification(s) of work actually performed, without regard to skill, except 
as provided in paragraph 47.13(4) of this section. Laborers or mechanics 
performing work in more than one classification may be compensated at the 

https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(d)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(e)
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(v)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)
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rate specified for each classification for the time actually worked therein: 
Provided, that the employer's payroll records accurately set forth the time 
spent in each classification in which work is performed. The wage 
determination (including any additional classifications and wage rates 
conformed under paragraph 47.13(1)(iii) of this section) and the Davis-Bacon 
poster (WH-1321) must be posted at all times by the contractor and its 
subcontractors at the site of the work in a prominent and accessible place 
where it can be easily seen by the workers. 
 

(ii) Frequently recurring classifications.  
 

(A) In addition to wage and fringe benefit rates that have been determined 
to be prevailing under the procedures set forth in 29 CFR part 1, a wage 
determination may contain, pursuant to § 1.3(f), wage and fringe benefit 
rates for classifications of laborers and mechanics for which 
conformance requests are regularly submitted pursuant to paragraph 
47.13 (1)(iii) of this section, provided that: 

 
(1) The work performed by the classification is not performed by a 

classification in the wage determination for which a prevailing wage 
rate has been determined; 
 

(2) The classification is used in the area by the construction industry; 
and 

 
(3) The wage rate for the classification bears a reasonable relationship 

to the prevailing wage rates contained in the wage determination. 
 

(B) The Administrator will establish wage rates for such classifications in 
accordance with paragraph 47.13 (1)(iii)(A)(3) of this section. Work 
performed in such a classification must be paid at no less than the wage 
and fringe benefit rate listed on the wage determination for such 
classification. 
 

(iii) Conformance.  
 
(A) The contracting officer must require that any class of laborers or 

mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract be 
classified in conformance with the wage determination. Conformance of 
an additional classification and wage rate and fringe benefits is 
appropriate only when the following criteria have been met: 

 
(1) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and 
 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/section-1.3#p-1.3(f)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(A)(3)
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(2) The classification is used in the area by the construction industry; 
and 

 
(3) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 
wage determination. 

 
(B) The conformance process may not be used to split, subdivide, or 

otherwise avoid application of classifications listed in the wage 
determination. 
 

(C) If the contractor and the laborers and mechanics to be employed in the 
classification (if known), or their representatives, and the contracting 
officer agree on the classification and wage rate (including the amount 
designated for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to 
DBAconformance@dol.gov. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional 
classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary. 

 
(D) In the event the contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do 
not agree on the proposed classification and wage rate (including the 
amount designated for fringe benefits, where appropriate), the 
contracting officer will, by email to DBAconformance@dol.gov, refer the 
questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for 
determination. The Administrator, or an authorized representative, will 
issue a determination within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day 
period that additional time is necessary. 

 
(E) The contracting officer must promptly notify the contractor of the action 

taken by the Wage and Hour Division under paragraphs 47.13 (1)(iii)(C) 
and (D) of this section. The contractor must furnish a written copy of 
such determination to each affected worker or it must be posted as a 
part of the wage determination. The wage rate (including fringe benefits 
where appropriate) determined pursuant to paragraph 47.13 (1)(iii)(C) or 
(D) of this section must be paid to all workers performing work in the 
classification under this contract from the first day on which work is 
performed in the classification. 

 
(iv) Fringe benefits not expressed as an hourly rate. Whenever the minimum 

wage rate prescribed in the contract for a class of laborers or mechanics 

mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(C)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(D)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(C)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(D)
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includes a fringe benefit which is not expressed as an hourly rate, the 
contractor may either pay the benefit as stated in the wage determination 
or may pay another bona fide fringe benefit or an hourly cash equivalent 
thereof. 
 

(v) Unfunded plans. If the contractor does not make payments to a trustee or 
other third person, the contractor may consider as part of the wages of any 
laborer or mechanic the amount of any costs reasonably anticipated in 
providing bona fide fringe benefits under a plan or program, Provided, That 
the Secretary of Labor has found, upon the written request of the contractor, 
in accordance with the criteria set forth in § 5.28, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor 
may require the contractor to set aside in a separate account assets for the 
meeting of obligations under the plan or program. 

 
(vi) Interest. In the event of a failure to pay all or part of the wages required by 

the contract, the contractor will be required to pay interest on any 
underpayment of wages. 

 
(2) Withholding — 

 
(i) Withholding requirements. FEMA or the County may, upon its own action, or 

must, upon written request of an authorized representative of the 
Department of Labor, withhold or cause to be withheld from the contractor 
so much of the accrued payments or advances as may be considered 
necessary to satisfy the liabilities of the prime contractor or any 
subcontractor for the full amount of wages and monetary relief, including 
interest, required by the clauses set forth in paragraph 47.13 of this section 
for violations of this contract, or to satisfy any such liabilities required by any 
other Federal contract, or federally assisted contract subject to Davis-Bacon 
labor standards, that is held by the same prime contractor (as defined in § 
5.2). The necessary funds may be withheld from the contractor under this 
contract, any other Federal contract with the same prime contractor, or any 
other federally assisted contract that is subject to Davis-Bacon labor 
standards requirements and is held by the same prime contractor, 
regardless of whether the other contract was awarded or assisted by the 
same agency, and such funds may be used to satisfy the contractor liability 
for which the funds were withheld. In the event of a contractor's failure to 
pay any laborer or mechanic, including any apprentice or helper working on 
the site of the work (or otherwise working in construction or development of 
the project under a development statute) all or part of the wages required 
by the contract, or upon the contractor's failure to submit the required 
records as discussed in paragraph 47.13 (3) of this section, the County or FEMA 
may on its own initiative and after written notice to the contractor, sponsor, 
applicant, owner, or other entity, as the case may be, take such action as 
may be necessary to cause the suspension of any further payment, 

https://www.ecfr.gov/current/title-29/section-5.28
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)
https://www.ecfr.gov/current/title-29/section-5.2
https://www.ecfr.gov/current/title-29/section-5.2
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(iv)
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advance, or guarantee of funds until such violations have ceased. 
 

(ii) Priority to withheld funds. The Department has priority to funds withheld or 
to be withheld in accordance with paragraph 47.13 (2)(i) or (b)(3)(i) of this 
section, or both, over claims to those funds by: 

 
(A) A contractor's surety(ies), including without limitation performance bond 

sureties and payment bond sureties; 
 

(B) A contracting agency for its reprocurement costs; 
 

(C) A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) 
in bankruptcy of a contractor, or a contractor's bankruptcy estate; 

 
(D) A contractor's assignee(s); 

 
(E) A contractor's successor(s); or 

 
(F) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907. 

 
(3) Records and certified payrolls — 

 
(i) Basic record requirements — 

 
(A) Length of record retention. All regular payrolls and other basic records 

must be maintained by the contractor and any subcontractor during the 
course of the work and preserved for all laborers and mechanics working 
at the site of the work (or otherwise working in construction or 
development of the project under a development statute) for a period of 
at least 3 years after all the work on the prime contract is completed. 
 

(B) Information required. Such records must contain the name; Social 
Security number; last known address, telephone number, and email 
address of each such worker; each worker's correct classification(s) of 
work actually performed; hourly rates of wages paid (including rates of 
contributions or costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 3141(2)(B) of the 
Davis-Bacon Act); daily and weekly number of hours actually worked in 
total and on each covered contract; deductions made; and actual wages 
paid. 

 
(C) Additional records relating to fringe benefits. Whenever the Secretary of 

Labor has found under paragraph 47.13 (1)(v) of this section that the 
wages of any laborer or mechanic include the amount of any costs 
reasonably anticipated in providing benefits under a plan or program 
described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon Act, the contractor 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(2)(i)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(b)(3)(i)
https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(v)
https://www.govinfo.gov/link/uscode/40/3141
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must maintain records which show that the commitment to provide such 
benefits is enforceable, that the plan or program is financially 
responsible, and that the plan or program has been communicated in 
writing to the laborers or mechanics affected, and records which show 
the costs anticipated or the actual cost incurred in providing such 
benefits. 

 
(D) Additional records relating to apprenticeship. Contractors with 

apprentices working under approved programs must maintain written 
evidence of the registration of apprenticeship programs, the registration 
of the apprentices, and the ratios and wage rates prescribed in the 
applicable programs. 

 
(ii) Certified payroll requirements — 

 
(A) Frequency and method of submission. The contractor or subcontractor 

must submit weekly, for each week in which any DBA- or Related Acts-
covered work is performed, certified payrolls to FEMA if the agency is a 
party to the contract, but if the agency is not such a party, the contractor 
will submit the certified payrolls to the applicant, sponsor, owner, or other 
entity, as the case may be, that maintains such records, for transmission 
to the County. The prime contractor is responsible for the submission of 
all certified payrolls by all subcontractors. A contracting agency or prime 
contractor may permit or require contractors to submit certified payrolls 
through an electronic system, as long as the electronic system requires 
a legally valid electronic signature; the system allows the contractor, the 
contracting agency, and the Department of Labor to access the certified 
payrolls upon request for at least 3 years after the work on the prime 
contract has been completed; and the contracting agency or prime 
contractor permits other methods of submission in situations where the 
contractor is unable or limited in its ability to use or access the electronic 
system. 
 

(B) Information required. The certified payrolls submitted must set out 
accurately and completely all of the information required to be 
maintained under paragraph 47.13 (3)(i)(B) of this section, except that full 
Social Security numbers and last known addresses, telephone numbers, 
and email addresses must not be included on weekly transmittals. 
Instead, the certified payrolls need only include an individually 
identifying number for each worker (e.g., the last four digits of the 
worker's Social Security number). The required weekly certified payroll 
information may be submitted using Optional Form WH-347 or in any 
other format desired. Optional Form WH-347 is available for this purpose 
from the Wage and Hour Division website at 
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf or 
its successor website. It is not a violation of this section for a prime 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)(B)
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
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contractor to require a subcontractor to provide full Social Security 
numbers and last known addresses, telephone numbers, and email 
addresses to the prime contractor for its own records, without weekly 
submission by the subcontractor to the sponsoring government agency 
(or the applicant, sponsor, owner, or other entity, as the case may be, 
that maintains such records). 
 

(C) Statement of Compliance. Each certified payroll submitted must be 
accompanied by a “Statement of Compliance,” signed by the contractor 
or subcontractor, or the contractor's or subcontractor's agent who pays 
or supervises the payment of the persons working on the contract, and 
must certify the following: 

 
(1) That the certified payroll for the payroll period contains the 

information required to be provided under paragraph 47.13 (3)(ii) of 
this section, the appropriate information and basic records are being 
maintained under paragraph 47.13 (3)(i) of this section, and such 
information and records are correct and complete; 
 

(2) That each laborer or mechanic (including each helper and 
apprentice) working on the contract during the payroll period has 
been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in 29 CFR part 3; and 

 
(3) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 
classification(s) of work actually performed, as specified in the 
applicable wage determination incorporated into the contract. 

 
(D) Use of Optional Form WH-347. The weekly submission of a properly 

executed certification set forth on the reverse side of Optional Form WH-
347 will satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph 47.13 (3)(ii)(C) of this section. 
 

(E) Signature. The signature by the contractor, subcontractor, or the 
contractor's or subcontractor's agent must be an original handwritten 
signature or a legally valid electronic signature. 

 
(F) Falsification. The falsification of any of the above certifications may 

subject the contractor or subcontractor to civil or criminal prosecution 
under 18 U.S.C. 1001 and 31 U.S.C. 3729. 

 
(G) Length of certified payroll retention. The contractor or subcontractor 

must preserve all certified payrolls during the course of the work and for 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(ii)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(ii)(C)
https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
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a period of 3 years after all the work on the prime contract is completed. 
 

(iii) Contracts, subcontracts, and related documents. The contractor or 
subcontractor must maintain this contract or subcontract and related 
documents including, without limitation, bids, proposals, amendments, 
modifications, and extensions. The contractor or subcontractor must 
preserve these contracts, subcontracts, and related documents during the 
course of the work and for a period of 3 years after all the work on the prime 
contract is completed. 
 

(iv) Required disclosures and access — 
 

(A) Required record disclosures and access to workers. The contractor or 
subcontractor must make the records required under paragraphs 47.13 
(3)(i) through (iii) of this section, and any other documents that the County, 
FEMA or the Department of Labor deems necessary to determine 
compliance with the labor standards provisions of any of the applicable 
statutes referenced by § 5.1, available for inspection, copying, or 
transcription by authorized representatives of the County or the 
Department of Labor, and must permit such representatives to interview 
workers during working hours on the job. 
 

(B) Sanctions for non-compliance with records and worker access 
requirements. If the contractor or subcontractor fails to submit the 
required records or to make them available, or refuses to permit worker 
interviews during working hours on the job, the Federal agency may, 
after written notice to the contractor, sponsor, applicant, owner, or other 
entity, as the case may be, that maintains such records or that employs 
such workers, take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds. 
Furthermore, failure to submit the required records upon request or to 
make such records available, or to permit worker interviews during 
working hours on the job, may be grounds for debarment action pursuant 
to § 5.12. In addition, any contractor or other person that fails to submit 
the required records or make those records available to WHD within the 
time WHD requests that the records be produced will be precluded from 
introducing as evidence in an administrative proceeding under 29 CFR 
part 6 any of the required records that were not provided or made 
available to WHD. WHD will take into consideration a reasonable 
request from the contractor or person for an extension of the time for 
submission of records. WHD will determine the reasonableness of the 
request and may consider, among other things, the location of the 
records and the volume of production. 
 

(C) Required information disclosures. Contractors and subcontractors must 
maintain the full Social Security number and last known address, 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(iii)
https://www.ecfr.gov/current/title-29/section-5.1
https://www.ecfr.gov/current/title-29/section-5.12
https://www.ecfr.gov/current/title-29/part-6
https://www.ecfr.gov/current/title-29/part-6
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telephone number, and email address of each covered worker, and must 
provide them upon request to FEMA, if the agency is a party to the 
contract, or to the Wage and Hour Division of the Department of Labor. 
If the Federal agency is not such a party to the contract, the contractor, 
subcontractor, or both, must, upon request, provide the full Social 
Security number and last known address, telephone number, and email 
address of each covered worker to the applicant, sponsor, owner, or 
other entity, as the case may be, that maintains such records, for 
transmission to the County, the contractor, or the Wage and Hour Division 
of the Department of Labor for purposes of an investigation or other 
compliance action. 

 
(4) Apprentices and equal employment opportunity — 

 
(i) Apprentices — 
 

(A) Rate of pay. Apprentices will be permitted to work at less than the 
predetermined rate for the work they perform when they are employed 
pursuant to and individually registered in a bona fide apprenticeship 
program registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship (OA), or with a State 
Apprenticeship Agency recognized by the OA. A person who is not 
individually registered in the program, but who has been certified by the 
OA or a State Apprenticeship Agency (where appropriate) to be eligible 
for probationary employment as an apprentice, will be permitted to work 
at less than the predetermined rate for the work they perform in the first 
90 days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship Agency 
recognized by the OA withdraws approval of an apprenticeship program, 
the contractor will no longer be permitted to use apprentices at less than 
the applicable predetermined rate for the work performed until an 
acceptable program is approved. 
 

(B) Fringe benefits. Apprentices must be paid fringe benefits in accordance 
with the provisions of the apprenticeship program. If the apprenticeship 
program does not specify fringe benefits, apprentices must be paid the 
full amount of fringe benefits listed on the wage determination for the 
applicable classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, fringe 
benefits must be paid in accordance with that determination. 

 
(C) Apprenticeship ratio. The allowable ratio of apprentices to 

journeyworkers on the job site in any craft classification must not be 
greater than the ratio permitted to the contractor as to the entire work 
force under the registered program or the ratio applicable to the locality 
of the project pursuant to paragraph 47.13 (4)(i)(D) of this section. Any 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)(i)(D)
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worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated in paragraph 47.13 (4)(i)(A) 
of this section, must be paid not less than the applicable wage rate on 
the wage determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in excess of 
the ratio permitted under this section must be paid not less than the 
applicable wage rate on the wage determination for the work actually 
performed. 

 
(D) Reciprocity of ratios and wage rates. Where a contractor is performing 

construction on a project in a locality other than the locality in which its 
program is registered, the ratios and wage rates (expressed in 
percentages of the journeyworker's hourly rate) applicable within the 
locality in which the construction is being performed must be observed. 
If there is no applicable ratio or wage rate for the locality of the project, 
the ratio and wage rate specified in the contractor's registered program 
must be observed. 

 
(ii) Equal employment opportunity. The use of apprentices and journeyworkers 

under this part must be in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 CFR part 30. 
 

(5) Compliance with Copeland Act requirements. The contractor shall comply with 
the requirements of 29 CFR part 3, which are incorporated by reference in this 
contract. 
 

(6) Subcontracts. The contractor or subcontractor must insert in any subcontracts 
the clauses contained in paragraphs 47.13 (1) through (11) of this section, along 
with the applicable wage determination(s) and such other clauses or contract 
modifications as FEMA may by appropriate instructions require, and a clause 
requiring the subcontractors to include these clauses and wage 
determination(s) in any lower tier subcontracts. The prime contractor is 
responsible for the compliance by any subcontractor or lower tier subcontractor 
with all the contract clauses in this section. In the event of any violations of 
these clauses, the prime contractor and any subcontractor(s) responsible will 
be liable for any unpaid wages and monetary relief, including interest from the 
date of the underpayment or loss, due to any workers of lower-tier 
subcontractors, and may be subject to debarment, as appropriate. 

 
(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 

5.5 may be grounds for termination of the contract, and for debarment as a 
contractor and a subcontractor as provided in 29 CFR 5.12. 

 
(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 
1, 3, and 5 are herein incorporated by reference in this contract. 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)(i)(A)
https://www.federalregister.gov/executive-order/11246
https://www.ecfr.gov/current/title-29/part-30
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(11)
https://www.ecfr.gov/current/title-29/section-5.5
https://www.ecfr.gov/current/title-29/section-5.5
https://www.ecfr.gov/current/title-29/section-5.12
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-5
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(9) Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general disputes 
clause of this contract. Such disputes shall be resolved in accordance with the 
procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. 
Disputes within the meaning of this clause include disputes between the 
contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 

 
(10) Certification of eligibility.  

 
(i) By entering into this contract, the contractor certifies that neither it nor any 

person or firm who has an interest in the contractor's firm is a person or 
firm ineligible to be awarded Government contracts by virtue of 40 U.S.C. 
3144(b) or § 5.12(a). 
 

(ii) No part of this contract shall be subcontracted to any person or firm 
ineligible for award of a Government contract by virtue of 40 U.S.C. 
3144(b) or § 5.12(a). 

 
(iii) The penalty for making false statements is prescribed in the U.S. Code, 

Title 18 Crimes and Criminal Procedure, 18 U.S.C. 1001. 
 

(11) Anti-retaliation. It is unlawful for any person to discharge, demote, 
 intimidate, threaten, restrain, coerce, blacklist, harass, or in any other 
 manner discriminate against, or to cause any person to discharge, demote, 
 intimidate, threaten, restrain, coerce, blacklist, harass, or in any other 
 manner discriminate against, any worker or job applicant for: 
 
(i) Notifying any contractor of any conduct which the worker reasonably 

believes constitutes a violation of the DBA, Related Acts, this part, or 29 
CFR part 1 or 3; 
 

(ii) Filing any complaint, initiating or causing to be initiated any proceeding, or 
otherwise asserting or seeking to assert on behalf of themselves or others 
any right or protection under the DBA, Related Acts, this part, or 29 CFR 
part 1 or 3; 

 
(iii) Cooperating in any investigation or other compliance action, or testifying in 

any proceeding under the DBA, Related Acts, this part, or 29 CFR part 1 or 
3; or 

 
(iv) Informing any other person about their rights under the DBA, Related Acts, 

this part, or 29 CFR part 1 or 3. 
 

https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.ecfr.gov/current/title-29/section-5.12#p-5.12(a)
https://www.govinfo.gov/link/uscode/40/3144
https://www.govinfo.gov/link/uscode/40/3144
https://www.ecfr.gov/current/title-29/section-5.12#p-5.12(a)
https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3


 

56 

47.14. Federal Lobbying.  If applicable as set forth in any contract, Contractor who 
applies for an award of $100,000 or more shall file the required Byrd Anti-Lobbying 
Amendment certification as set forth in Exhibit K attached hereto as if fully set forth herein.  
Each tier of subcontractor will certify to the tier above that it will not and has not used 
Federal appropriated funds to pay any person or organization for influencing or attempting 
to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connection with 
obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.  
Each tier of subcontractor shall also disclose any lobbying with non-Federal funds that 
takes place in connection with obtaining any Federal award.  Such disclosures are 
forwarded from tier to tier up to the Contractor. 
 

47.15. Copeland Anti Kick Back Act (40 U.S.C. § 3145 as supplemented by 29 
CFR Part 3).  Contractor shall comply with all the requirements of 18 U.S.C. § 874, 40 
U.S.C. § 3145, 29 CFR Part 3 which are incorporated herein by this reference.  Contractor 
is prohibited from inducing by any means any person employed in the construction, 
completion, or repair of public work to give up any part of the compensation to which he 
or she is otherwise entitled. 
 

47.16. Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708 as 
supplemented by 29 CFR Part 5).  All applicable contracts issued in excess of $100,000 
that involve the employment of mechanics or laborers must comply with 40 U.S.C. 3702 
and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5).   

 
(1) Overtime requirements. No contractor or subcontractor contracting for any part 

of the contract work which may require or involve the employment of laborers 
or mechanics shall require or permit any such laborer or mechanic in any 
workweek in which he or she is employed on such work to work in excess of 
forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of 
pay for all hours worked in excess of forty hours in such workweek.  

 
(2) Violation; liability for unpaid wages; liquidated damages. In the event of any 

violation of the clause set forth in paragraph 47.16(1) of this section the 
contractor and any subcontractor responsible therefor shall be liable for the 
unpaid wages and interest from the date of the underpayment. In addition, such 
contractor and subcontractor shall be liable to the United States (in the case of 
work done under contract for the District of Columbia or a territory, to such 
District or to such territory), for liquidated damages. Such liquidated damages 
shall be computed with respect to each individual laborer or mechanic, 
including watchpersons and guards, employed in violation of the clause set 
forth in paragraph 47.16 (1) of this section, in the sum of $32 for each calendar 
day on which such individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime wages 
required by the clause set forth in paragraph 47.16 (1).  
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(3) Withholding for unpaid wages and liquidated damages— 
 

(i) Withholding Process. The (insert name of recipient or subrecipient) may, 
upon its own action, or must, upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be withheld 
from the contractor so much of the accrued payments or advances as may 
be considered necessary to satisfy the liabilities of the prime contractor or 
any subcontractor for any unpaid wages; monetary relief, including interest; 
and liquidated damages required by the clauses set forth in this paragraph 
47.16 on this contract, any other federal contract with the same prime 
contractor, or any other federally assisted contract subject to the Contract 
Work Hours and Safety Standards Act that is held by the same prime 
contractor (as defined in § 5.2). The necessary funds may be withheld from 
the Contract Provisions Guide 14 contractor under this contract, any other 
federal contract with the same prime contractor, or any other federally 
assisted contract that is subject to the Contract Work Hours and Safety 
Standards Act and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the same agency, 
and such funds may be used to satisfy the contractor liability for which the 
funds were withheld.  
 

(ii) Priority to withheld funds. The Department has priority to funds withheld or 
to be withheld in accordance with paragraph 47.16 (2) or (3) of this section, 
or both, over claims to those funds by:  
 
(A) A contractor's surety(ies), including without limitation performance bond 

sureties and payment bond sureties;  
 

(B) A contracting agency for its reprocurement costs; 
 

(C)  A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) 
in bankruptcy of a contractor, or a contractor's bankruptcy estate;  

 
(D) A contractor's assignee(s);  

 
(E) A contractor's successor(s); or  

 
(F) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.  

 
(4) Subcontracts. The contractor or subcontractor must insert in any subcontracts 

the clauses set forth in paragraphs 47.16 (1) through (5) of this section and a 
clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor is responsible for compliance by any 
subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs 47.16 (1) through (5). In the event of any violations of these 
clauses, the prime contractor, and any subcontractor(s) responsible will be 
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liable for any unpaid wages and monetary relief, including interest from the date 
of the underpayment or loss, due to any workers of lower-tier subcontractors, 
and associated liquidated damages and may be subject to debarment, as 
appropriate.  

 
(5) Anti-retaliation. It is unlawful for any person to discharge, demote, intimidate, 

threaten, restrain, coerce, blacklist, harass, or in any other manner discriminate 
against, or to cause any person to discharge, demote, intimidate, threaten, 
restrain, coerce, blacklist, harass, or in any other manner discriminate against, 
any worker or job applicant for:  

 
(i) Notifying any contractor of any conduct which the worker reasonably 

believes constitutes a violation of the Contract Work Hours and Safety 
Standards Act (CWHSSA) or its implementing regulations in this part;  
 

(ii) Filing any complaint, initiating, or causing to be initiated any proceeding, or 
otherwise asserting or seeking to assert on behalf of themselves or others 
any right or protection under CWHSSA or this part;  
 

(iii) Cooperating in any investigation or other compliance action, or testifying in 
any proceeding under CWHSSA or this part; or  

 
(iv) Informing any other person about their rights under CWHSSA or this part. 

 
47.17. Rights to Inventions Made Under a Contract or Agreement (37 CFR Part 

401).  If the Federal funding for a Work Authorization meets the definition of ‘‘funding 
agreement’’ under 37 CFR § 401.2, Contractor may be subject to additional standard 
patent rights clauses in accordance with 37 CFR § 401.14. 
 

47.18. Access to Records and Reports.  Contractor will make available to the 
County’s granting agency, the granting agency’s Office of Inspector General, the 
Government Accountability Office, the Comptroller General of the United States, County, 
County Clerk of Court’s Inspector General, or any of their duly authorized representatives 
any books, documents, papers or other records, including electronic records, of the 
Contractor that are pertinent to the County’s grant award, in order to make audits, 
investigations, examinations, excerpts, transcripts, and copies of such documents.  The 
right also includes timely and reasonable access to the Contractor’s personnel during 
normal business hours for the purpose of interview and discussion related to such 
documents. This right of access shall continue as long as records are retained.   
 

47.19. Record Retention (2 CFR § 200.33).  Contractor will retain of all required 
records pertinent to this contract for a period of three years, beginning on a date as 
described in 2 C.F.R. §200.333 and retained in compliance with 2 C.F.R. §200.333.  
 

47.20. Federal Changes.  Contractor will comply with all applicable Federal agency 
regulations, policies, procedures, and directives, including without limitation those listed 
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directly or by reference, as they  may be amended or promulgated from time to time during 
the term of any awarded contract. 
 

47.21. Termination for Default (Breach or Cause).  If Contractor does not deliver 
supplies in accordance with the contract delivery schedule, or, if the contract is for 
services, the Contractor fails to perform in the manner called for in the contract, or if the 
Contractor fails to comply with any other provisions of the contract, the County may 
terminate the contract for default.  Termination shall be effected by serving a notice of 
termination on the Contractor setting forth the manner in which the Contractor is in default.  
The Contractor will only be paid the contract price for supplies delivered and accepted, or 
services performed in accordance with the manner of performance set forth in the 
contract. 
 

47.22. Termination for Convenience.  For any Work Authorization issued over the 
micro-purchase threshold may be terminated by County in whole or in part at any time, 
upon ten (10) days written notice.  If the Contract is terminated before performance is 
completed, the Contractor shall be paid only for that work satisfactorily performed for 
which costs can be substantiated.   
 

47.23. Safeguarding Personal Identifiable Information (2 CFR § 200.82).  
Contractor will take reasonable measures to safeguard protected personally identifiable 
information and other information designated as sensitive by the awarding agency or is 
considered sensitive consistent with applicable Federal, state and/or local laws regarding 
privacy and obligations of confidentiality. 
 

47.24. Prohibition On Utilization of Cost Plus a Percentage of Cost Contracts (2 
CFR Part 200).  The County will not issue contracts containing Federal funding on a cost-
plus percentage of cost basis. 
 

47.25. Trafficking Victims Protection Act (2 CFR Part 175).  Contractor will comply 
with the requirements of Section 106(g) of the Trafficking Victims Protection Act (TVPA) 
of 2000, as amended (22 U.S.C. 7104) which prohibits Contractor from (1) engaging in 
severe forms of trafficking in persons during the period of time that resulting contract]is in 
effect; (2) procuring a commercial sex act during the period of time that resulting contract 
is in effect; or (3) using forced labor in the performance of the contracted services under 
a resulting contract.  A resulting contract may be unilaterally terminated immediately by 
County for Contractor’s violating this provision, without penalty.   
 

47.26. Domestic Preference for Procurements (2 CFR § 200.322).  As appropriate 
and to the extent consistent with law, to the greatest extent practicable when using federal 
funds for the services provided in a resulting contract, shall provide a preference for the 
purchase, acquisition, or use of goods and products or materials produced in the United 
States.   
 

47.27. Buy America (Build America, Buy America Act (Public Law 117-58, 29 
U.S.C. § 50101. Executive Order 14005).  All iron, steel, manufactured products, and 
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construction materials used under a federally grant funded project must be produced in 
the United States. Contractor and its subcontractors certify that no federal financial 
assistance funding for infrastructure projects will be provided unless all the iron, steel, 
manufactured projects, and construction materials used in the project are produced in the 
United States. BABAA, Pub. L. No. 117-58, §§ 70901-52. Contractors and subcontractors 
shall also disclose any use of federal financial assistance for infrastructure projects that 
does not ensure compliance with BABAA domestic preference requirements. Such 
disclosures shall be forwarded to the County who, in turn, will forward the disclosures to 
the federal agency; subrecipients will forward disclosures to the passthrough entity, who 
will, in turn, forward the disclosures to the federal agency. 

 
Contractors and subcontractors shall be required to submit a completed Buy 

American Certificate in substantially the following form: 
 
“The undersigned certifies, to the best of their knowledge and belief, that: 
 
The Build America, Buy America Act (BABAA) requires that no federal 

financial assistance for “infrastructure” projects is provided “unless all of the iron, 
steel, manufactured products, and construction materials used in the project are 
produced in the United States.” Section 70914 of Public Law No. 117-58, §§ 
70901-52.  

 
The undersigned certifies that for the (insert name of project) that the iron, 

steel, manufactured products, and construction materials used in this contract are 
in full compliance with the BABAA requirements including:  

 
All iron and steel used in the project are produced in the United States. This 

means all manufacturing processes, from the initial melting stage through the 
application of coatings, occurred in the United States.  

 
All manufactured products purchased with Federal financial assistance 

must be produced in the United States. For a manufactured product to be 
considered produced in the United States, the cost of the components of the 
manufactured product that are mined, produced, or manufactured in the United 
States is greater than 55% of the total cost of all components of the manufactured 
product, unless another standard for determining the minimum amount of domestic 
content of the manufactured product has been established under applicable law or 
regulation.  

 
All construction materials are manufactured in the United States. This 

means that all manufacturing processes for the construction material occurred in 
the United States. The (insert name of contractor or subcontractor), certifies or 
affirms the truthfulness and accuracy of each statement of its certification and 
disclosure, if any. In addition, the (insert name of contractor or subcontractor) 
understands and agrees that the provisions of 31 U.S.C. Chap. 38, Administrative 
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Remedies for False Claims and Statements, apply to this certification and 
disclosure, if any.” 

 
47.28. Prohibition On Certain Telecommunications and Video Surveillance 

Services or Equipment (2 CFR § 200.216).  Contractor and any subcontractors are 
prohibited to obligate or spend grant funds to:  (1) procure or obtain, (2) extend or renew 
a  contract to procure or obtain; or (3) enter into a contract to procure or obtain equipment, 
services, or systems that use covered telecommunications equipment or services as a 
substantial or essential component of any system, or as critical technology as part of any 
system. As described in Pub. L. 115-232, section 889, covered telecommunications 
equipment is telecommunications equipment produced by Huawei Technologies 
Company or ZTE Corporation (or any subsidiary or affiliate of such entities). i. For the 
purpose of public safety, security of government facilities, physical security surveillance 
of critical infrastructure, and other national security purposes, video surveillance and 
telecommunications equipment produced by Hytera Communications Corporation, 
Hangzhou Hikvision Digital Technology Company, or Dahua Technology Company (or 
any subsidiary or affiliate of such entities). ii. Telecommunications or video surveillance 
services provided by such entities or using such equipment. iii. Telecommunications or 
video surveillance equipment or services produced or provided by an entity that the 
Secretary of Defense, in consultation with the Director of the National Intelligence or the 
Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned 
or controlled by, or otherwise, connected to the government of a covered foreign country. 
 

47.29. Enhanced Whistleblower Protections (41 U.S.C. § 4712).  An employee of 
Contractor and/or its subcontractors may not be discharged, demoted, or otherwise 
discriminated against as a reprisal for disclosing to a person or body described in 42 
U.S.C. § 4712(a)(2) information that the employee reasonably believes is evidence of 
gross mismanagement of a Federal contract or grant, a gross waste of Federal funds, an 
abuse of authority relating to a Federal contract or grant, a substantial and specific danger 
to public health or safety, or a violation of law, rule, or regulation related to a Federal 
contract (including the competition for or negotiation of a contract) or grant. 
 

47.30. Federal Funding Accountability and Transparency Act (FFATA) (2 CFR § 
200.300; 2 CFR Part 170).  In accordance with FFATA, the Contractor shall, upon request, 
provide County the names and total compensation of the five most highly compensated 
officers of the entity, if the entity in the preceding fiscal year received 80 percent or more 
of its annual gross revenues in federal awards, received $25,000,000 or more in annual 
gross revenues from federal awards, and if the public does not have access to information 
about the compensation of the senior executives of the entity through periodic reports 
filed under section 13(a) or 15(d) of the Securities Exchange Act of 1934 or section 6104 
of the Internal Revenue Code of 1986. 
 

47.31. Federal Awardee Performance and Integrity Information System 
(FAPIIS)(The Duncan Hunter National Defense Authorization Act of 2009 (Public Law 
110-417 and 2 CFR Part 200 Appendix XII)).  The Contractor shall update the information 
in the Federal Awardee Performance and Integrity Information System (FAPIIS) on a 
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semi-annual basis, throughout the life of this contract, by posting the required information 
in the System for Award Management via https://www.sam.gov. 
 

47.32. Never Contract with the Enemy (2 CFR Part 183).  For contracts funded by 
grant and cooperative agreements in excess of $50,000 and performed outside of the 
United States, including U.S. territories and in support of a contingency operation in which 
members of the Armed Forces are actively engaged in hostilities, Contractor must 
exercise due diligence to ensure that none of the funds, including supplies and services, 
received are provided directly or indirectly (including through subawards or contracts) to 
a person or entity who is actively opposing the United States or coalition forces involved 
in a contingency operation in which members of the Armed Forces are actively engaged 
in hostilities, which must be completed through 2 CFR 180.300 prior to issuing a 
subcontract.  
 

47.33. Federal Agency Seals, Logos and Flags.  Contractor shall not use any 
Federal Agency seal(s), logos, crests, or reproductions of flags or likenesses of any 
federal agency officials without specific federal agency pre-approval. 
 

47.34. No Obligation by Federal Government.  The Federal Government is not a 
party to this contract and is not subject to any obligations or liabilities to the non-Federal 
entity, contractor, or any other party pertaining to any matter resulting from a resulting 
contract. 
 

47.35. Conflict with Grant Terms.  In the event of any conflict between the terms 
and conditions of this Article and the terms and conditions of any federal grant funding 
document provided specific to the funds being used to contract services or goods under 
this Agreement, the conflicting terms and conditions of that document shall prevail.   
 

47.36. RESERVED.  
 
Section 48. United States-Produced Iron and Steel.  Pursuant to Section 255.0993, 
Florida Statutes, unless waived by the County, any iron or steel product permanently 
incorporated into the Project must be produced in the United States.  The following are 
exempt from this requirement: (i) small  amounts of foreign steel and iron that are 
incidental or ancillary to the primary product, are not separately identified in the project 
specifications, and the cost of which does not exceed 1/10th of the total contract cost or 
$2,500, whichever is greater; and (ii) electrical components, equipment, systems, and 
appurtenances, including supports, covers, shielding, and other appurtenances related to 
an electrical system, necessary for operation or concealment, except transmission and 
distribution poles.  
 
Section 49. As a condition precedent to entering into this Agreement and in compliance 
with Section 787.06(13), Florida Statutes, a duly authorized officer or representative of 
the CONTRACTOR must attest under the penalty of perjury that CONTRACTOR does 
not use coercion for labor or services as defined in Section 787.06, Florida Statutes.  The 
required affidavit is set forth in Exhibit I. 
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Section 50. Pursuant to Section 287.138, Florida Statutes, the County cannot knowingly 
enter into a contract with an entity which would give access to an individual’s personal 
identifying information if the entity is owned, controlled, organized, or operating in a 
foreign country of concern, which include the People’s Republic of China, the Russian 
Federation, the Islamic Republic of Iran, the Democratic People’s Republic of Korea, the 
Republic of Cuba, the Venezuelan regime of Nicolás Maduro, or the Syrian Arab 
Republic, including any agency of or any other entity of significant control of such foreign 
country of concern, and any contracting entity that may be given access to an individual’s 
personal identifying information must have a duly authorized officer or representative 
attest under the penalty of perjury that said entity is not owned by the government of a 
foreign country of concern, that the government of a foreign country of concern does not 
have a controlling interest in the entity, and that the entity is not organized under the laws 
of nor have its principal place of business in a foreign country of concern. The required 
affidavit, which must be signed by a duly authorized officer or representative of 
CONTRACTOR, is attached hereto as Exhibit J. 
  

THE REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK 
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IN WITNESS WHEREOF, the parties have executed this Agreement on the date(s) 
indicated below. 
 
   
CONTRACTOR: ZEP CONSTRUCTION, INCORPORATED, a Florida Corporation  
 
ATTEST:     
 
By:          
 
Name:         
 
Title:          
 
Date:          
 
 
 
ATTEST: 
 
 
By:          
 
Name:         
 
Title:          
      
   
 
   [Corporate Seal] 
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OWNER:  DESOTO COUNTY, FLORIDA  
   
(SEAL) 
 
 
 By:         
     Steve Hickox, Chairman 
   Board of County Commissioners 
 
 
  Date:          
 
 
 
ATTEST: 
 
 
 
        
Mandy Hines, County Administrator 
 
 
 
APPROVED AS TO FORM: 
 
 
        
Valerie Vicente, County Attorney 
 
 



 

 

EXHIBIT A 
LEGAL ADVERTISEMENT 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
  



 

 

EXHIBIT B 
INVITATION TO BID 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
  



 

 

EXHIBIT C 
BID PROPOSAL WITH REQUIRED FORMS 

  





















































 

 

 
EXHIBIT D 

PERFORMANCE BOND 
 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request.



 

 

EXHIBIT E 
PUBLIC PAYMENT BOND 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
 



 

 

EXHIBIT F 
INSURANCE REQUIREMENTS 

CERTIFICATES OF INSURANCE 
 
 (1) The Contractor shall obtain and maintain such insurance as will protect it 
from:  (1) claims under worker's compensation laws, disability benefit laws, or other similar 
employee benefit laws; (2) claims for damages because of bodily injury, occupational 
sickness or disease or death of his employees including claims insured by usual personal 
injury liability coverage; (3) claims for damages because of bodily injury, sickness or 
disease, or death of any person other than his employees including claims insured by 
usual personal injury liability coverage; and (4) from claims for injury to or destruction of 
tangible property including loss  of use resulting there from -- any or all of which claims 
may arise out of, or result from, the services, work and operations carried out pursuant to 
and under the requirements of the Contract Documents, whether such services, work and 
operations be by the Contractor, its employees, or by subcontractor(s), or anyone 
employed by or under the supervision of any of them, or for whose acts any of them may 
be legally liable. 
 
 (2) This insurance shall be obtained and written for not less than the limits of 
liability specified hereinafter, or as required by law, whichever is greater. 
 
 (3) The Contractor shall require, and shall be responsible for assuring 
throughout the time the Agreement is in effect, that any and all of its subcontractors obtain 
and maintain until the completion of that subcontractor's work, such of the insurance 
coverages described herein as are required by law to be provided on behalf of their 
employees and others. 
 
 (4) The Contractor shall obtain, have and maintain during the entire period of 
the Agreement insurance policies, which contain the following information and provisions: 
 
 (A) The name and type of policy and coverages provided; 
 (B) The amount or limit applicable to each coverage provided; 
 (C) The date of expiration of coverage; 
 (D) The designation of the COUNTY as an additional insured and a certificate 

holder.  (This requirement may be excepted for Worker's Compensation and 
professional liability Insurance.); 

 (E) The following clause must appear on the Certificate of Insurance: 
 
Should any material change occur in any of the above described policies or should any 
of said policies be canceled before the expiration date thereof, the issuing company will 
mail at least thirty (30) days written notice to the COUNTY. 
 
 (5) If the initial, or any subsequently issued Certificate of Insurance expires 
prior to the completion of the Work or termination of the Agreement, the Contractor shall 
furnish to the COUNTY, in triplicate, renewal or replacement Certificate(s) of Insurance 
not later than thirty (30) calendar days prior to the date of their expiration.  Failure of the 



 

 

Contractor to provide the COUNTY with such renewal certificate(s) shall be considered 
justification for the COUNTY to terminate the Agreement. 
 
 (6) Contractor shall include the COUNTY, the COUNTY's agents, officers and 
employees in the Contractor's General Liability and Automobile Liability policies as 
additional insureds. 
 
 (7) If the COUNTY has any objection to the coverage afforded by other 
provisions of the insurance required to be purchased and maintained by Contractor in 
accordance with the requirements of the Contract Documents on the basis of its not 
complying with the Contract Documents, the COUNTY shall notify Contractor in writing 
thereof within thirty (30) days of the delivery of such certificates to the COUNTY.  
Contractor shall provide to the COUNTY such additional information with respect to its 
insurance as may be requested. 
 
 (8) The Contractor shall obtain and maintain the following insurance coverages 
as provided hereinbefore, and in the type, amounts and in conformance with the following 
minimum requirements: 
 
WORKER'S COMPENSATION  
 State: Statutory 
 Employer's Liability: $1,000,000.00 
 
COMPREHENSIVE GENERAL LIABILITY 
 
 Bodily Injury:  $1,000,000.00 Each Occurrence 
 Property Damage: $1,000,000.00 Each Occurrence 
 
 Comprehensive General Liability Insurance shall include: 
 
 Contractual Liability, Explosion, Collapse and Underground Coverages and 

Products and Completed Operations Coverages. 
 
COMPREHENSIVE AUTOMOBILE LIABILITY 
 
 Bodily Injury:  $1,000,000.00 Each Occurrence 
 Property Damage: $1,000,000.00 Each Occurrence 
 

Comprehensive Automobile Liability shall include coverage for any owned auto, 
non-owned autos and hired autos. 



 

 

EXHIBIT G 
RELEASE AND AFFIDAVIT 

 
COUNTY OF________________  
 
STATE OF FLORIDA   
 
 Before me, the undersigned authority, personally appeared 
____________________________________________________________________, 
who after   
 
being duly sworn, deposes and says: 
 
 (1) In accordance with the Contract Documents and in consideration of 
$_______________paid, 
_________________________________________________________ ("Contractor") 
releases and waives for itself and its subcontractors, materialmen, successors and 
assigns, all claims demands, damages, costs and expenses, whether in contract or in 
tort, against DeSoto County, Florida (the "COUNTY"), its Board of County 
Commissioners, employees and agents  relating in any way to the performance of the 
Agreement between Contractor and the COUNTY, dated _______________, ____, for 
the period from ________________ to __________________. 
 
 (2) Contractor certifies for itself and its subcontractors, materialmen, 
successors and assigns, that all charges for labor, materials, supplies, lands, licenses 
and other expenses for which the COUNTY might be sued or for which a lien or a demand 
against any payment bond might be filed, have been fully satisfied and paid. 
 
 (3) Contractor agrees to indemnify, defend and save harmless the COUNTY, 
its Board of County Commissioners, employees and agents from all demands or suits, 
actions, claims of liens or other charges filed or asserted against the COUNTY arising out 
of the performance by Contractor of the Work covered by this Release and Affidavit. 
   
 (4) This Release and Affidavit is given in connection with Contractor's 
[monthly/final] Application for Payment No._____.  
 
CONTRACTOR: 
   
______________________________________________________________________
_____ 
 
By:  ____________________________________ (signature of the executive officer)    
   
Its:_____________________________________ (title of the executive officer)  
   
Date:___________________________ 



 

 

   
   
Witnesses 
 
____________________________    _____________________________ 
 
 
[Corporate Seal] 
  
STATE OF _____________ 
   
COUNTY OF ______________ 
   
The foregoing instrument was acknowledged before me this ______ day of 
_______________,  
 
________________________, by _______________________, as 
____________________ of  
 
____________________________________, a  _______________ corporation, on 
behalf of the  
 
corporation.  He/she is personally known to me or has produced 
_________________________    
 
____________________________ as identification and did (did not) take an oath. 
   
   
My Commission Expires:   _______________________________________      
       (Signature of Notary) 
   
Name:__________________________________     
            (Legibly Printed) 
   
  (AFFIX OFFICIAL SEAL)     Notary Public, State of________________  
   
      Commission No.:________________________    
   
  
 



 

 

EXHIBIT H 
CHANGE ORDER FORM 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 

 



 

 

Exhibit I 
ANTI-HUMAN TRAFFICKING AFFIDAVIT 





 

 

Exhibit J 

FOREIGN COUNTRY OF CONCERN AFFIDAVIT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 

 

Exhibit K 
FEDERAL CERTIFICATIONS 



Byrd Anti-Lobbying Certification  

APPENDIX A, 44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING.  

The undersigned certifies, to the best of his or her knowledge and belief, that:  

No federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of an agency, a Member of Congress, an officer or employee of Congress, or 
an employee of a Member of Congress in connection with the awarding of any federal 
contract, the making of any federal grant, the making of any federal loan, the entering into 
of any cooperative agreement, and the extension, continuation, renewal, amendment, or 
modification of any federal contract, grant, loan, or cooperative agreement. 

If any funds other than federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member 
of Congress in connection with this federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure 
Form to Report Lobbying,” in accordance with its instructions. 

The undersigned shall require that the language of this certification be included in all 
subcontracts, and that all subcontractors shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into. Submission of this certification is a prerequisite 
for making or entering into this transaction imposed by section 1352, title 31, U.S. Code. 
Any person who fails to file the required certification shall be subject to a civil penalty of 
not less than $10,000 and not more than $100,000 for each such failure. 

The Contractor,         , certifies or affirms 
the truthfulness and accuracy of each statement of its certification and disclosure, if any. 
In addition, the Contractor understands and agrees that the provisions of 31 U.S.C. Chap. 
38, Administrative Remedies for False Claims and Statements, apply to this certification 
and disclosure, if any.  

 

 

         
Signature of Contractor’s Authorized Official  
 
 
         
Name and Title of Contractor’s Authorized Official  
 
 
         
Date 
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