
 

DESOTO COUNTY 
CONSTRUCTION AGREEMENT 

INVITATION TO BID NO. 26-13-01 
 

 THIS AGREEMENT is entered effective as of the date signed by the last party 
below (the “Effective Date”) by and between DESOTO COUNTY, a political subdivision 
of the State of Florida, by and through its Board of County Commissioners, situated at 
201 E. Oak Street, Second Floor, Arcadia, Florida 34266 (the "County"), hereby contracts 
with ACCURATE POWER AND TECHNOLOGY, INCORPORATED (the "Contractor") 
15519 West US Highway 441, Suite 101A, Eustis, FL 32726, an FDOT prequalified 
contractor licensed to perform all work in the State of Florida in connection with the 
County's Project DeSoto County FDEM HMGP Grant Funded Mills Building 
Generator, Project No. 26-13-01 (the "Project"), as said work is set forth in the Scope of 
Work, and other Contract Documents hereafter specified (the "Work"). 
 
 The County and the Contractor, for the consideration herein set forth, agree as 
follows: 
 
Section 1. Contract Documents. 
 
 A. The Contract Documents consist of this Agreement, the Exhibits described 
in Section 36 hereof, the Legal Advertisement, ITB #26-13-01 Intent and General 
Information, the Instructions to Bidders, the Contractor’s Bid proposal and any duly 
executed and issued addenda, Change Orders, Work Directive Changes, Field Orders, 
Work Authorizations and amendments relating thereto.  All of the foregoing Contract 
Documents are incorporated by reference and made a part of this Agreement (all of said 
documents including the Agreement sometimes being referred to herein as the "Contract 
Documents" and sometimes as the "Agreement").  A copy of the Contract Documents 
shall be maintained by Contractor at the Project site at all times during the performance 
of the Work. 
 
 B. Any Work that may be reasonably inferred from the specifications as being 
required to produce the intended result shall be supplied whether or not it is specifically 
called for. In case of any inconsistency or conflict among the provisions of the Agreement 
and any other terms and conditions of any documents comprising the Contract 
Documents, the provisions of the Agreement shall control.  Concerning the Contract 
Documents, the order of precedence shall be as follows: (1) Change Orders; (2) the 
Agreement, including amendments and Exhibits; (3) Field Orders; (4) the solicitation 
documents, including any addenda.  The Contract Documents listed above represent the 
entire and integrated Agreement between the parties hereto, and supersede prior 
negotiations, representations, or agreements, either written or oral. 
 
 C. Work, materials or equipment described in words which have a well-known 
technical or trade meaning, shall be deemed to refer to such recognized standards. 
 



 

 D. The County shall furnish to the Contractor up to three (3) sets of the 
Contract Documents as are reasonably necessary for execution of the Work.  Additional 
copies of the Contract Documents shall be furnished, upon request, at the cost of 
reproduction. 
 
 E. The Contractor agrees to bind specifically every Subcontractor to the 
applicable terms and conditions of the Contract Documents for the benefit of the County. 
 

F. Construction services provided by Contractor for the Project shall be under 
the general direction of 26-13-01ITB, or their successor, who shall act as the County's 
representative during the term of this Agreement (the “County Project Manager”). If the 
County’s representative is not a County employee, then County’s representative is not 
authorized to issue changes to the Contract Amount, Contract Time, or Scope of Work 
without express approval by the Department Director, County Administrator, or Board of 
County Commissioners.  

 
G. The County Project Manager, within the authority conferred by the Board of 

County Commissioners, shall initiate written Change Orders, and notification to the 
Contractor of any and all changes approved by the County in the Contractor’s: (1) 
compensation; (2) time and/or schedule of service delivery; (3) and any amendment (s) 
or other change(s) relative to the Work pursuant to this Contract or Change Orders 
pertaining thereto.  Following County approval, the County’s representative shall 
coordinate issuance of any such documents.  The County’s representative shall be 
responsible for acting on the County’s behalf to administer, coordinate, interpret and 
otherwise manage the contractual provisions and requirements set forth in this Contract 
or any amendments, or Change Orders issued hereunder. 

 
H. Neither the Contractor nor any Subcontractor, Supplier, or other person or 

organization performing or furnishing any of the Work under a direct or indirect contract 
with the County shall have or acquire any title to or ownership rights to any of the 
Drawings, Specifications or other documents (or copies of any thereof) prepared by or 
bearing the seal of the Design Professional; and they shall not reuse any of them on 
extensions of the Project or any other project without written consent of the County or 
their Design Professional and the specific written verification or adaptation by the County 
Project Manager. 
 
 I. Grant Funding; Compliance with Grant Requirements and Federal Contract 
Provisions. Contractor acknowledges and agrees that this Agreement and the Work to be 
performed hereunder are being funded, in whole or in part, through two (2) grant 
agreements: (1) the Florida Division of Emergency Management (“FDEM”) Hazard 
Mitigation Grant Program (“HMGP”) grant agreement pursuant to Grant Agreement 
No. H1087 (project number 4673-032-R) between DeSoto County and FDEM, and (2) 
the State of Florida Department of Commerce (“Commerce”) CDBG-DR Hazard 
Mitigation Grant Match Program grant agreement, pursuant to Grant Agreement 
No. H1002 between Commerce and the County  (collectively, hereinafter referred to as 
the “Grant Agreements”). The Grant Agreements, together with all applicable 



 

attachments, exhibits, assurances, terms, conditions, statutes, regulations, and guidance 
incorporated therein, as may be amended from time to time, is hereby incorporated into 
this Agreement by reference as though fully set forth herein. Contractor shall comply with 
all applicable provisions, requirements, and obligations imposed under the Grant 
Agreements to the extent applicable to the Work, services, materials, and obligations to 
be performed by Contractor under this Agreement. Contractor further acknowledges that 
the Grant funding may include federal funds and, accordingly, Contractor shall comply 
with all applicable federal laws, regulations, executive orders, grant requirements, and 
procurement standards applicable to federally funded contracts, including, but not limited 
to, those provisions contained in Exhibit K, entitled “Federal Contract Provisions,” which 
is attached hereto and incorporated herein by reference. Contractor shall ensure that all 
applicable federal contract provisions are included in all subcontracts and lower-tier 
agreements related to the Work. In the event of any conflict between the terms of this 
Agreement and any mandatory grant or federal funding requirements applicable to the 
Project, the applicable grant and federal funding requirements shall control to the extent 
required by law. 
 
 
Section 2. Scope of Work. 
 
 A. The Project consists of the provision and installation of a back-up 
emergency generator at the Mills Building Facility located at 815 N. Mills Avenue, Arcadia, 
FL 34266, as set forth in the Scope of Work in the Invitation to Bid, No. 26-13-01.  The 
Contractor agrees to furnish and pay for all management, supervision, financing, labor, 
materials, tools, transportation, fuel, supplies, utilities, equipment and services of every 
kind and type necessary to diligently, timely, and fully perform and complete in a good 
and workmanlike manner the Work required by this Agreement to complete the Project. 
 
 B. All materials and equipment shall be applied, installed, connected, erected, 
used, cleaned and conditioned in accordance with the instructions of the applicable 
manufacturers, fabricator or processors except as otherwise provided in the Contract 
Documents. 
 
 C. The Contractor is not authorized to provide services or materials to the 
County or undertake any project or work provided for in this Agreement prior to the County 
having first issued a Notice to Proceed.    

 
D. It is the intent of the Contract Documents for a functionally complete project 

(or portion thereof) to be constructed in accordance with the Contract Documents.  Any 
Work, materials or equipment that may reasonably be inferred from the Contract 
Documents as being required to produce the intended result shall be supplied whether or 
not specifically called for.  When words which have a well-known technical or trade 
meaning are used to describe work, materials or equipment, such words shall be 
interpreted in accordance with that meaning.  Reference to standard specifications, 
manuals or codes of any technical society, organization or association or to the laws or 
regulations of any governmental authority having jurisdiction over the Project, whether 
such reference be specific or by implication, shall mean the latest standard specification, 



 

manual, code, law or regulation in effect at the time the Work is performed, except as may 
be otherwise specifically stated herein. 

 
E. If before or during the performance of the Work, Contractor discovers a 

conflict, error or discrepancy in the Contract Documents, Contractor immediately shall 
report same to the County Project Manager in writing and before proceeding with the 
Work affected thereby shall obtain a written interpretation or clarification from the County 
Project Manager.  If required, a Field Order will be issued pursuant to Section 10 of this 
Agreement. If the Contractor performs any Construction activity knowing it involves a 
recognized error, inconsistency or omission in the Contract Documents without such 
notice to the County, the Contractor shall assume responsibility for such performance and 
shall share in all costs. Contractor shall take field measurements and verify field 
conditions and shall carefully compare such field measurements and conditions and other 
information known to Contractor with the Contract Documents before commencing any 
portion of the Work. 
 
Section 3. Contract Amount. 
 
 A. In consideration of the faithful performance by the Contractor of the 
covenants in this Agreement to the full satisfaction and acceptance of the County, the 
County agrees to pay, or cause to be paid, to Contractor the following amount (herein 
"Contract Amount"), in accordance with the terms of this Agreement: $158,252.79 or in 
WORDS: ONE HUNDRED FIFTY-EIGHT THOUSAND TWO HUNDRED FIFTY-TWO 
DOLLARS AND SEVENTY-NINE CENTS. The cost proposal is on the following page.  
 

The remainder of this page is intentionally left blank. 
Cost Proposal Follows.  





 

B. Invoices must reference the applicable Contract and should further include 
the Contractor’s name, address, contact information, dates of service, quantities of 
materials and descriptions of work performed, as applicable.  Payment will not be made 
until an acceptable invoice and required documentation are provided by Contractor and 
accepted by the County. 
 

C. Each individual invoice shall be due and payable in accordance with the 
Florida Prompt Payment Act set forth in Chapter 218, Florida Statutes.  All invoices shall 
be delivered to the County Project Manager at the following address: 
   
  DeSoto County Board of County Commissioners 
  Attention: Dennis Johnson  
  201 East Oak Street 
  Suite 201 
  Arcadia, FL 34266 
 
 D.  In order for both parties herein to close their books and records, the 
Contractor will clearly state “Final Invoice” on the Contractor’s final/last billing to the 
County.  This certifies that all services have been properly performed and all charges and 
costs have been invoiced to the County.  Since this account will thereupon be closed, any 
other further charges if not properly included on this final invoice are waived by the 
Contractor.   
 
 E. Payment of the final invoice shall not constitute evidence of the County’s 
acceptance of the work.  For final acceptance of any services provided hereunder, the 
Contractor will submit an acceptance document to the County for approval. 
 
 F. If compensation is based upon time and materials, invoices shall be 
accompanied by time and task records for all billable hours appearing on the invoice.  If 
compensation is based upon a lump sum price, invoices shall be accompanied by tasks 
and percentage of work.  Additional documents may be requested by the County, and if 
so requested, shall be furnished by the Contractor to the County Clerk’s satisfaction.   
 
 G. The County Project Manager or designated payroll officer shall, by affidavit, 
attest to the correctness and accuracy of time charges and requested reimbursements.   
 

H.  If the Contract Amount includes an allowance, the Contractor shall cause 
the Work covered by the allowance to be done for such sums within the limits of the 
allowance as the County may approve.  The Contractor agrees that the Contract Amount 
includes such sums as they deem proper for costs and any profit on account of any 
allowances.  No demands for an additional sum for overhead or profit will be allowed. 
 

I. Any agreed upon changes to the Contract Amount must be accomplished 
by an approved, written Change Order in the form attached to this Agreement. 
 

J.  The County may subsequently identify items eligible for direct purchase for 



 

sales tax savings. The County shall, at its sole discretion, have the option to purchase 
directly from the supplier or vendor, any supplies, materials or equipment included in the 
Contractor's bid for the Contract. The County reserves the right to require Contractor to 
assign to the County agreements with suppliers for such goods. Contractor shall, from 
time to time submit, update and keep current, for consideration by the County, a list of all 
materials, supplies and equipment to be purchased, organized by supplier or vendor. 
Such list shall include a brief description of the materials, supplies and equipment and the 
name and address of the supplier or vendor. Suppliers or vendors reasonably anticipated 
to furnish material, supplies and equipment with an aggregate purchase value of less than 
$10,000 need not be listed. Goods not required for the performance of the Contract shall 
not be purchased under this Agreement. The County reserves the right to delete or add 
items from this Agreement when it is in the County's best interest. Upon approval by the 
County, the Contractor will provide a worksheet by electronic means which will include a 
proposal from the vendor detailing the description of the item to be purchased, total price 
and sales tax to be deducted. The County will then issue a purchase order directly to the 
vendor for the cost of the item less the sales tax. Upon completion of all direct purchases 
the Contractor will prepare a deductive Change Order reducing the compensation by the 
total amount of the purchases, inclusive of all sales tax, shipping, handling, insurance, 
and other similar charges paid by Owner. Administrative costs incurred by the Contractor 
with this Agreement, including administering the purchases in the name of the County, 
shall be considered to be included in the base bid proposal for work. No addition shall be 
added to the Contract Amount because of the service provided by the Contractor in the 
purchase of property, materials, et cetera, in the name of the County. 
 
Section 4. Bonds. 
 
 A. The Contractor shall provide Performance and Payment Bonds, in the form 
prescribed in the Exhibits to the Agreement, in the amount of 100% of the Contract 
Amount, the costs of which are to be paid by Contractor.  If the Contract is increased by 
a Change Order, it shall be the Contractor’s responsibility to ensure that the Performance 
and Payment Bonds are amended accordingly, and a copy of the amendment forwarded 
to the County. The Performance and Payment Bonds shall be underwritten by a surety 
authorized to do business in the State of Florida and otherwise acceptable to the County; 
provided, however, the surety shall be rated as "A-" or better as to general policy holders 
rating and Class V or higher rating as to financial size category and the amount required 
shall not exceed 5% of the reported policy holders surplus, all as reported in the most 
current Best Key Rating Guide, published by A.M. Best Company, Inc. of 75 Fulton Street, 
New York, New York 10038. 
 
 B. If the surety for any bond furnished by Contractor is declared bankrupt, 
becomes insolvent, its right to do business is terminated in the State of Florida, or it 
ceases to meet the requirements imposed by the Contract Documents, the Contractor 
shall, within five (5) calendar days thereafter, substitute another bond and surety, both of 
which shall be subject to the County's approval. 
 



 

Section 5. Contract Term; Time is of the Essence. 
 

A. The term of this Agreement shall commence on the date the Agreement is 
fully executed by both the County and the Contractor and shall continue until January 31, 
2027, unless otherwise terminated as provided herein. 
 
 B. Time is of the essence in the performance of the Work under this 
Agreement.  The "Commencement Date" is established in the Notice to Proceed to be 
issued by the County.  Written Notice to Proceed is contingent upon and will be done 
subsequent to the Contractor fully satisfying the County’s stated insurance and Bond 
submittal requirements. The Contractor shall commence the Work within ten (10) 
calendar days from the Commencement Date.  No Work shall be performed at the Project 
site prior to the Commencement Date.  Any Work performed by the Contractor prior to 
the Commencement Date shall be at the sole risk of the Contractor. 
 

C. Contractor shall diligently pursue the completion of the Work and coordinate 
the Work being done on the Project by its subcontractors and materialmen, as well as 
coordinating its Work with all work of others at the Project Site, so that its Work or the 
work of others shall not be delayed or impaired by any act or omission by Contractor.  
Contractor shall be solely responsible for all construction means, methods, techniques, 
sequences, and procedures, as well as coordination of all portions of the Work under the 
Contract Documents, and the coordination of the County's suppliers and contractors as 
set forth in Section 12.B. herein. 
 
 D. Should Contractor be obstructed or delayed in the prosecution of or 
completion of the Work as a result of unforeseeable causes beyond the control of 
Contractor, and not due to its fault or neglect, including but not restricted to acts of God 
or of the public enemy, acts of government, fires, floods, epidemics, quarantine 
regulation, strikes or lockouts, Contractor shall notify the County in writing within 
forty-eight (48) hours after the commencement of such delay, stating the cause or causes 
thereof, or be deemed to have waived any right which Contractor may have had to request 
a time extension. 
 
 E. No interruption, interference, inefficiency, suspension or delay in the 
commencement or progress of the Work from any cause whatever, including those for 
which the County may be responsible, in whole or in part, shall relieve Contractor of his 
duty to perform or give rise to any right to damages or additional compensation from the 
County.  Contractor expressly acknowledges and agrees that it shall receive no damages 
for delay. Contractor's sole remedy, if any, against the County will be the right to seek an 
extension to the Contract Time; provided, however, the granting of any such time 
extension shall not be a condition precedent to the aforementioned "No Damage For 
Delay" provision.  This paragraph shall expressly apply to claims for early completion, as 
well as to claims based on late completion. 
 
 
 



 

Section 6. Investigation and Utilities. 
 
 A. Contractor shall have the sole responsibility of satisfying itself concerning 
the nature and location of the Work and the general and local conditions, and particularly, 
but without limitation, with respect to the following:  those affecting transportation, access, 
disposal, handling and storage of materials; availability and quality of labor; water, sewer, 
and electric power; availability and condition of roads; work area; living facilities; climatic 
conditions and seasons; physical conditions at the work-site and the project area as a 
whole; topography and ground surface conditions; nature and quantity of the surface 
materials to be encountered; subsurface conditions; equipment and facilities needed 
preliminary to and during performance of the Work; and all other costs associated with 
such performance.  The failure of Contractor to acquaint itself with any applicable 
conditions shall not relieve Contractor from any of its responsibilities to perform under the 
Contract Documents, nor shall it be considered the basis for any claim for additional time 
or compensation. 
 
 B. Contractor shall locate all existing roadways, railways, drainage facilities 
and utility services above, upon, or under the Project site, said roadways, railways, 
drainage facilities and utilities (surface and subsurface) being referred to in this 
Sub-Section 7.B. as the "Utilities".  Contractor shall contact the owners of all Utilities to 
determine the necessity for relocating or temporarily interrupting any Utilities during the 
construction of the Project.  Contractor shall schedule and coordinate its Work around 
any such relocation or temporary service interruption.  Contractor shall be responsible for 
properly shoring, supporting and protecting all Utilities at all times during the course of 
the Work.  Relocation or shutdown of County facilities must be requested by the 
Contractor in writing a minimum of ten (10) calendar days prior to the proposed Work.  
The County shall have the final decision with respect to whether the relocation or 
shutdown is required and when the relocation or shutdown of facilities may take place. 
The Work may need to be performed at night or on weekends to minimize the interruption 
of service or to meet the operational needs of the County's facilities.   
 
Section 7. Payment Provisions. 
 
 A. Prior to submitting its first monthly Application for Payment, Contractor shall 
submit to the County and the County Project Manager a complete list of all its proposed 
subcontractors and materialmen, showing the work and materials involved and the dollar 
amount of each proposed subcontract and purchase order.  The first Application for 
Payment shall be submitted no earlier than thirty (30) days after the Commencement 
Date. 
 
 B. If payment is requested on the basis of materials and equipment not 
incorporated into the Project, but delivered and suitably stored at the site or at another 
location agreed to by the County in writing, the Application for Payment shall also be 
accompanied by a bill of sale, invoice or other documentation warranting that the County 
has received the materials and equipment free and clear of all liens, charges, security 
interests and encumbrances, together with evidence that the materials and equipment 



 

are covered by appropriate property insurance and other arrangements to protect the 
County's interest therein, all of which shall be subject to the County's satisfaction. 
 

C. Contractor shall submit two (2) copies of its monthly Application for Payment 
to the Design Professional on or before the 25th day of each month for work performed 
during the previous month. Invoices received after the 25th day of each month shall be 
considered for payment as part of the next month's application.  Within ten (10) calendar 
days after receipt of each Application for Payment, the Design Professional shall either:  

 
 C.1 indicate his approval of the requested payment;  

 
 C.2 indicate his approval of only a portion of the requested payment, 
stating in writing his reasons therefore; or  
   
 C.3 return the Application for Payment to the Contractor indicating, in 
writing, the reason for refusing to approve payment and the action necessary to 
make the payment request proper.   

 
 In the event of a total denial and return of the Application for Payment by the 
Design Professional, the Contractor may make the necessary corrections and resubmit 
the Application for Payment.  The County shall, within thirty (30) calendar days after 
County approval of an Application for Payment, pay the Contractor the amounts so 
approved.  Provided, however, in no event shall the County be obligated to pay any 
amount greater than that portion of the Application for Payment approved by the Design 
Professional.  
 
 D. The County shall retain a five percent (5%) of the gross amount of each 
monthly payment request or five percent (5%) of the portion thereof approved by the 
Design Professional for payment, whichever is less. Such sums shall be accumulated and 
released to the Contractor with final payment. 
 
 E. Monthly payments to Contractor shall in no way imply or constitute approval 
or acceptance of Contractor's work. 
 
 F. Each Application for Payment shall be accompanied by a Release and 
Affidavit, in the form attached to this Agreement, showing that all materials, labor, 
equipment and other bills associated with that portion of the Work for which payment is 
being requested have been paid in full. The County shall not be required to make payment 
until and unless these affidavits are furnished by the Contractor. 
 
 G. The County Project Manager or the County may decline to approve any 
Application for Payment, or portions thereof, because of subsequently discovered 
evidence or subsequent inspections.  The County Project Manager or the County may 
nullify the whole or any part of any approval for payment previously issued and the County 
may withhold any payments otherwise due Contractor under this Agreement or any other 



 

agreement between the County and Contractor, to such extent as may be necessary in 
the County's opinion to protect it from loss because of:  
   

 G.1 Defective Work not remedied;  
   
 G.2 Third party claims filed or reasonable evidence indicating probable 
filing of such claims;  
   
 G.3 Failure of Contractor to make payment properly to subcontractors or 
for labor, materials or equipment;  
   
 G.4 Reasonable doubt that the Work can be completed for the unpaid 
balance of the Contract Amount;  
     

  G.5 Unsatisfactory prosecution of the Work by the Contractor; 

 G.6 Any other material breach of the Contract Documents.   
 
 H. If these conditions in Subsection 7.G are not remedied or removed, the 
County may, after three (3) days written notice, rectify the same at Contractor's expense.  
The County also may offset against any sums due Contractor the amount of any liquidated 
or unliquidated obligations of Contractor to the County, whether relating to or arising out 
of this Agreement or any other agreement between Contractor and the County. 
 
 I. The County shall make final payment to Contractor in accordance with the 
Florida Prompt Payment Act set forth in Chapter 218, Florida Statutes, after the Work is 
finally inspected and accepted by both the County and the County Project Manager in 
accordance with Section 21.A. herein, provided that Contractor first, and as an explicit 
condition precedent to the accrual of Contractor's right to final payment, shall have 
furnished the County with a properly executed and notarized copy of the Release and 
Affidavit, as well as, a duly executed copy of the Surety's consent to final payment and 
such other documentation that may be required by the Contract Documents and the 
County. 
 
 J. Contractor's acceptance of final payment shall constitute a full waiver of any 
and all claims by Contractor against the County arising out of this Agreement or otherwise 
relating to the Project, except those previously made in writing and identified by 
Contractor as unsettled at the time of the final Application for Payment.  Neither the 
acceptance of the Work nor payment by the County shall be deemed to be a waiver of 
the County's right to enforce any obligations of Contractor hereunder or to the recovery 
of damages for defective Work not discovered by the County Project Manager or the 
County at the time of final inspection. 



 

 
Section 8. Submittals and Substitutions 
 
 A. Contractor shall carefully examine the Contract Documents for all 
requirements for approval of materials to be submitted.  Contractor shall submit all such 
materials at its own expense and in such form as required by the Contract Documents in 
sufficient time to prevent any delay in the delivery of such materials and the installation 
thereof.   
 
 B. Whenever materials or equipment are specified or described in the Contract 
Documents by using the name of a proprietary item or the name of a particular supplier, 
the naming of the item is intended to establish the type, function and quality required.  
Unless the name is followed by words indicating that no substitution is permitted, 
materials or equipment of other suppliers may be accepted by the County if sufficient 
information is submitted by Contractor to allow the County to determine that the material 
or equipment proposed is equivalent or better than to that named.  Requests for review 
of substitute items of material and equipment will not be accepted by the County from 
anyone other than Contractor and all such requests must be submitted by Contractor to 
County Project Manager within thirty (30) calendar days after Notice of Award is received 
by Contractor.  
 
 C. If Contractor wishes to furnish or use a substitute item of material or 
equipment, Contractor shall make application to the County Project Manager for 
acceptance thereof, certifying that the proposed substitute shall perform adequately the 
functions and achieve the results called for by the general design, be similar and of equal 
substance to that specified and be suited to the same use as that specified.  The 
application shall state that the evaluation and acceptance of the proposed substitute will 
not prejudice Contractor's achievement of substantial completion on time, whether or not 
acceptance of the substitute for use in the Work will require a change in any of the 
Contract Documents (or in the provisions of any other direct contract with the County for 
the Project) to adapt the design to the proposed substitute and whether or not 
incorporation or use of the substitute in connection with the Work is subject to payment 
of any license fee or royalty.  All variations of the proposed substitute from that specified 
will be identified in the application and available maintenance, repair and replacement 
service shall be indicated.  The application also shall contain an itemized estimate of all 
costs that will result, directly or indirectly, from acceptance of such substitute, including 
costs for redesign and claims of other contractors affected by the resulting change, all of 
which shall be considered by the County Project Manager in evaluating the proposed 
substitute.  The County Project Manager may require Contractor to furnish at Contractor's 
expense additional data about the proposed substitute. 
 
 D. If a specific means, method, technique, sequence or procedure of 
construction is indicated in or required by the Contract Documents, Contractor may 
furnish or utilize a substitute means, method, sequence, technique or procedure of 
construction acceptable to the County Project Manager, if Contractor submits sufficient 
information to allow the County Project Manager to determine that the substitute proposed 



 

is equivalent to that indicated or required by the Contract Documents.  The procedures 
for submission to and review by the County Project Manager shall be the same as those 
provided herein for substitute materials and equipment. 
 
 E. The County Project Manager shall be allowed a reasonable time within 
which to evaluate each proposed substitute.  The County Project Manager shall be the 
sole judge of acceptability, and no substitute will be ordered, installed or utilized without 
the County Project Manager's and the County's prior written acceptance which shall be 
evidenced by a Change Order.  The County may require Contractor to furnish at 
Contractor's expense a special performance guarantee or other surety with respect to any 
substitute.  The County Project Manager will record time required by the County Project 
Manager in evaluating substitutions proposed by Contractor and making changes in the 
Contract Documents occasioned thereby.  Whether or not the County accepts a proposed 
substitute, Contractor shall reimburse the County for the charges of the County Project 
Manager for evaluating each proposed substitute, or such charges may be deducted from 
an application for payment, at the County’s sole discretion. 
   
Section 9. Ownership of Documents and Public Records 
 
 A. The Contractor shall be required to cooperate with the County and other 
Contractors relative to providing information requested in a timely manner and in the 
specified form.  Any and all documents, records, disks, original drawings, or other 
information shall become the property of the County for its use and/or distribution as may 
be deemed appropriate by the County.  The Contractor is not liable for any damages, 
injury or costs associated with the County use or distribution of these documents for 
purposes other than those originally intended by the Contractor. 
 
 B. The Contractor shall comply with public records laws embodied in chapter 
119, Florida Statutes, and specifically shall: 
  
  B.1. Keep and maintain public records required by the County in order to 

perform the Scope of Services described herein. 
  
  B.2. Upon request from the County provide the County with any 

requested public records or allow the requested records to be inspected or copied 
within a reasonable time by the County. 

 
  B.3. Ensure that public records that are exempt or confidential and 

exempt from public records disclosure requirements are not disclosed except as 
authorized by law for the duration of the Agreement term, and thereafter if the 
Contractor does not transfer all records to the County. 

 
  B.4. Transfer, at no cost, to County all public records in possession of the 

Contractor upon termination of this Agreement, and destroy any duplicate public 
records that are exempt or confidential and exempt from public records disclosure 
requirements. All records stored electronically must be provided to the County, 



 

upon request from the County, in a format that is compatible with the information 
technology systems of the County. If the Contractor keeps and maintains public 
records upon the conclusion of this Agreement, the Contractor shall meet all 
applicable requirements for retaining public records that would apply to the County. 

 
  B.5. If the Contractor does not comply with a public records request, the 

County shall treat that omission as breach of this Agreement and enforce the 
contract provisions accordingly. Additionally, if the Contractor fails to provide 
records when requested, the Contractor may be subject to penalties under section 
119.10, Florida Statutes and reasonable costs of enforcement, including attorney 
fees. 

 
  B.6. Subcontractor Compliance with Public Records Requirements. 

Contractor shall include the public records obligations and requirements set forth 
in this Section 9.B in all subcontracts and lower-tier agreements related to the 
Work. Contractor shall require each subcontractor to comply with all applicable 
provisions of Chapter 119, Florida Statutes, including, without limitation, the 
obligations to maintain, provide, retain, transfer, and protect public records in 
accordance with Florida law. Contractor shall be responsible for ensuring 
subcontractor compliance with the requirements of this Section and shall ensure 
that all subcontract agreements contain flow-down provisions binding the 
subcontractor to the same public records obligations imposed upon Contractor 
under this Agreement.  

 
  
IF THE CONTRACTOR HAS QUESTIONS REGARDING THE 
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO THE 
CONTRACTOR’S DUTY TO PROVIDE PUBLIC RECORDS RELATING TO 
THIS AGREEMENT, CONTACT THE CUSTODIAN OF PUBLIC RECORDS 
AT 863-993-4800, S.ALTMAN@DESOTOBOCC.COM, 201 E. OAK 
STREET, ARCADIA, FLORIDA 34266. 
 
Section 10. Changes in the Work 
 
 A. The County shall have the right at any time during the progress of the Work 
to increase or decrease the Work.  Promptly after being notified of a change, Contractor 
shall submit an itemized estimate of any cost or time increases or savings it foresees as 
a result of the change.  Except in an emergency endangering life or property, or as 
expressly set forth herein, no addition or changes to the Work shall be made except upon 
written order of the County, and the County shall not be liable to the Contractor for any 
increased compensation without such written order.  No officer, employee or agent of the 
County is authorized to direct any extra or changed work orally. 
 
 B. A Change Order, in the form attached to this Agreement, Exhibit H, as 
applicable, shall be issued and executed promptly after an agreement is reached between 



 

Contractor and the County concerning the requested changes.  Contractor shall promptly 
perform changes authorized by duly executed Change Orders.  The Contract Amount and 
Contract Time shall be adjusted in the Change Order in the manner as the County and 
Contractor shall mutually agree. 
 
 C. If the County and Contractor are unable to agree on a Change Order for the 
requested change, Contractor shall, nevertheless, promptly perform the change as 
directed by the County in a written Work Directive Change.  If Contractor disagrees with 
the County's adjustment determination, Contractor must make a claim pursuant to Section 
11 of this Agreement or else be deemed to have waived any claim on this matter it might 
otherwise have had. 
 
 D. In the event a requested change results in an increase to the Contract 
Amount, the amount of the increase shall be limited to the Contractor's reasonable direct 
labor and material costs and reasonable actual equipment costs as a result of the change 
(including allowance for labor burden costs) plus a maximum ten percent (10%) markup 
for all overhead and profit.  However, where the Work involved is covered by unit prices 
contained in the Contract Documents or subsequently agreed upon, those unit prices 
shall be applied to the quantities of the items involved. In the event such change Work is 
performed by a subcontractor, a maximum ten percent (10%) markup for all overhead 
and profit for all subcontractors' and sub-subcontractors' direct labor and material costs 
and actual equipment costs shall be permitted, with a maximum five percent (5%) markup 
thereon by the Contractor for all of its overhead and profit, for a total maximum markup 
of fifteen percent (15%).  All compensation due Contractor and any subcontractor or 
sub-subcontractor for field and home office overhead is included in the markups noted 
above. 
 
 E. The County shall have the right to conduct an audit of Contractor's books 
and records to verify the accuracy of the Contractor's claim with respect to Contractor's 
costs associated with any Change Order. 
 
 F. The County Project Manager shall have authority to order minor changes in 
the Work not involving an adjustment to the Contract Amount or an extension to the 
Contract Time and not inconsistent with the intent of the Contract Documents.  Such 
changes may be affected by Field Order or by other written order.  Such changes shall 
be binding on the Contractor. 
 
Section 11. Claims and Disputes 
 
 A. A Claim is a demand or assertion by one of the parties seeking an 
adjustment or interpretation of the terms of the Contract Documents, payment of money, 
extension of time or other relief with respect to the terms of the Contract Documents.  The 
term "Claim" also includes other disputes and matters in question between the County 
and Contractor arising out of or relating to the Contract Documents.  The responsibility to 
substantiate a Claim shall rest with the party making the Claim. 
 



 

 B. Claims by the Contractor shall be made in writing to the County and County 
Project Manager within forty-eight (48) hours after the first day of the event giving rise to 
such Claim or else the Contractor shall be deemed to have waived the Claim.  Written 
supporting data shall be submitted to the County and County Project Manager within 
fifteen (15) calendar days after the occurrence of the event, unless the County grants 
additional time in writing, or else the Contractor shall be deemed to have waived the 
Claim.   
 
 C. Any dispute, action or proceeding arising out of or related to this Agreement 
shall be exclusively commenced in the state courts of DeSoto County, Florida, or where 
proper subject matter jurisdiction exists, in the United States District Court for the Middle 
District of Florida.  Each party irrevocably submits and waives any objections to the 
exclusive personal jurisdiction and venue of such courts, including any objection based 
on forum non conveniens.  BY ENTERING INTO THIS AGREEMENT, CONTRACTOR 
AND COUNTY HEREBY EXPRESSLY WAIVE ANY RIGHTS EITHER PARTY MAY 
HAVE TO A TRIAL BY JURY OF ANY CIVIL LITIGATION RELATED TO THIS 
AGREEMENT.  Nothing in this Agreement is intended to serve as a waiver of sovereign 
immunity, or of any other immunity, defense, or privilege enjoyed by the County pursuant 
to Section 768.28, Florida Statutes. 
 
 D. This Agreement and the rights and obligations of the parties shall be 
governed by the laws of the State of Florida without regard to its conflict of laws principles. 
 
 E. The Contractor shall proceed diligently with its performance as directed by 
the County, regardless of any pending Claim, action, suit or administrative proceeding, 
unless otherwise agreed to by the County in writing.  The County shall continue to make 
payments in accordance with the Contract Documents during the pendency of any Claim. 
 
Section 12. Other Work 
 
 A. The County may perform other work related to the Project at the site by the 
County's own forces, have other work performed by utility owners or let other direct 
contracts.  If the fact that such other work is to be performed is not noted in the Contract 
Documents, written notice thereof will be given to Contractor prior to starting any such 
other work.  If Contractor believes that such performance will involve additional expense 
to Contractor or require additional time, Contractor shall send written notice of that fact to 
the County and County Project Manager within forty-eight (48) hours of being notified of 
the other work.  If the Contractor fails to send the above required forty-eight (48) hour 
notice, the Contractor will be deemed to have waived any rights it otherwise may have 
had to seek an extension to the Contract Time or adjustment to the Contract Amount.  
 
 B. Contractor shall afford each utility owner and other contractor who is a party 
to such a direct contract (or the County, if the County is performing the additional work 
with the County's employees) proper and safe access to the site and a reasonable 
opportunity for the introduction and storage of materials and equipment and the execution 
of such work and shall properly connect and coordinate its Work with theirs.  Contractor 



 

shall do all cutting, fitting and patching of the Work that may be required to make its 
several parts come together properly and integrate with such other work.  Contractor shall 
not endanger any work of others by cutting, excavating or otherwise altering their work 
and will only cut or alter their work with the written consent of the County Project Manager 
and the others whose work will be affected.  The duties and responsibilities of Contractor 
under this paragraph are for the benefit of such utility owners and other Contractors to 
the extent that there are comparable provisions for the benefit of Contractor in said direct 
contracts between the County and such utility owners and other contractors. 
 
 C. If any part of Contractor's Work depends for proper execution or results 
upon the work of any other contractor or utility owner (or the COUNTY), Contractor shall 
inspect and promptly report to County Project Manager in writing any delays, defects or 
deficiencies in such work that render it unavailable or unsuitable for such proper execution 
and results.  Contractor's failure to report will constitute an acceptance of the other work 
as fit and proper for integration with Contractor's Work.  
 
Section 13.  E-Verify 
 

As a condition precedent to entering into this Agreement and in compliance with 
Section 448.095, Fla. Stat., Contractor and its subcontractors shall, register with and use 
the E-Verify system to verify work authorization status of all employees.  
 

A.  Contractor shall require each of its subcontractors to provide Contractor 
with an affidavit stating that the subcontractor does not employ, contract with, or 
subcontract with an unauthorized alien. Contractor shall maintain a copy of the 
subcontractor’s affidavit as part of and pursuant to the records retention requirements of 
this Agreement. 
 

B.  The County, Contractor, or any subcontractor who has a good faith belief 
that a person or entity with which it is contracting has knowingly violated Section 
448.09(1), Fla. Stat. or the provisions of this section shall terminate the contract with the 
person or entity. 
 

C.   The County, upon good faith belief that a subcontractor knowingly violated 
the provisions of this section, but Contractor otherwise complied, shall promptly notify 
Contractor and Contractor shall immediately terminate the contract with the 
subcontractor.  
 

D.   A contract terminated under the provisions of this section is not a breach of 
contract and may not be considered such. Any contract termination under the provisions 
of this section may be challenged pursuant to Section 448.095(5)(d), Fla. Stat. (2023).  
Contractor acknowledges that upon termination of this Agreement by the County for a 
violation of this section by Contractor, Contractor may not be awarded a public contract 
for at least one (1) year after the date on which the contract was terminated. Contractor 
further acknowledges that Contractor is liable for any costs incurred by the County as a 
result of termination of any contract for a violation of this section.  



 

 
E.  Contractor or subcontractor shall insert in any subcontracts the clauses set 

forth in this section, including this subsection, requiring the subcontractors to include 
these clauses in any lower tier subcontracts. Contractor shall be responsible for 
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
this section. 
 
Section 14. Indemnification and Insurance. 
 
 A. The Contractor agrees, to the fullest extent permitted by law, to defend, 
indemnify and hold harmless the County, Commerce, and FDEM, their agents, 
representatives, officers, directors, officials and employees from and against claims, 
damages, losses and expenses (including but not limited to attorney’s fees, court costs 
and costs of appellate proceedings) relating to, arising out of or resulting from the 
Contractor’s negligent acts, errors, mistakes or omissions relating to Contractor’s 
performance pursuant to this Agreement. The Contractor’s duty to defend, hold harmless 
and indemnify the County, Commerce, and FDEM, their agents, representatives, officers, 
directors, officials and employees shall arise in connection with any claim, damage, loss 
or expense that is attributable to bodily injury; sickness; disease; death; or injury to 
impairment, or destruction of tangible property including loss of use resulting therefrom, 
caused by any negligent acts, errors, mistakes or omissions related to the performance 
of this Agreement including any person for whose acts, errors, mistakes or omissions the 
Contractor may be legally liable.   

 
 B. The waiver by a party of any breach or default in performance shall not be 
deemed to constitute a waiver of any other or succeeding breach or default.  The failure 
of the County to enforce any of the provisions hereof shall not be construed to be a waiver 
of the right of the County thereafter to enforce such provisions.  Should a court find any 
provision of this Section 14 to be unenforceable, such determination shall not affect the 
validity or enforceability of any other provision herein. 
 
 C. Contractor agrees to, at the option of the County, pay the cost of defense, 
the County and its representative from any and all claims, losses, penalties, demands, 
judgments, and costs of suit, including attorneys' fees and paralegals' fees, for any 
expense, damage or liability incurred by any of them, whether for personal injury, property 
damage, direct or consequential damages, or economic loss, arising directly or indirectly 
on account of or in connection with the Work done by Contractor under this Agreement 
or by any person, firm or corporation to whom any portion of the Work is subcontracted 
by Contractor or resulting from the use by Contractor, or by any one for whom Contractor 
is legally liable, of any materials, tools, machinery or other property of the County.  This 
provision is intended to apply even if the injury or damage is caused in part by any act, 
omission or default of the County or Design Professional or their consultants, agents, 
officers and employees.  The County and Contractor agree the first $100.00 of the 
Contract Amount paid by the County to Contractor shall be given as separate 
consideration for this indemnification, and any other indemnification of the County by 
Contractor provided for within the Contract Documents, the sufficiency of such separate 



 

consideration being acknowledged by Contractor by Contractor's execution of the 
Agreement. 
 
 D. Contractor shall obtain and carry, at all times during its performance under 
the Contract Documents, insurance of the types and in the amounts set forth in the 
Insurance Requirements attached to this Agreement, Exhibit F.  All insurance policies 
shall be from responsible companies duly authorized to do business in the State of Florida 
and/or responsible risk retention group insurance companies which are registered with 
the State of Florida.  Within fifteen (15) calendar days after Notice of Award is received 
by Contractor, Contractor shall provide the County with properly executed Certificates of 
Insurance to evidence Contractor's compliance with the insurance requirements of the 
Contract Documents.  Said Certificates of Insurance shall be on forms approved by the 
County.  The Certificates of Insurance shall be personally, manually signed by the 
authorized representatives of the insurance company/companies shown on the 
Certificates of Insurance, with proof that they are authorized representatives thereof. In 
addition, certified, true and exact copies of all insurance policies required hereunder shall 
be provided to the County, on a timely basis, when requested by the County. 
 
 E. The Certificates of Insurance and required insurance policies shall contain 
provisions that thirty (30) days prior written notice by registered or certified mail shall be 
given the County of any cancellation, intent not to renew, or reduction in the policies or 
coverages, except in the application of the aggregate limits provisions.  In the event of a 
reduction in the aggregate limit of any policy, Contractor shall immediately take steps to 
have the aggregate limit reinstated to the full extent permitted under such policy. 
 
 F. All insurance coverages of the Contractor shall be primary to any insurance 
or self insurance program carried by the County applicable to this Project.  The 
acceptance by the County of any Certificate of Insurance does not constitute approval or 
agreement by the County that the insurance requirements have been satisfied or that the 
insurance policy shown on the Certificate of Insurance is in compliance with the 
requirements of the Contract Documents.  No work shall commence at the Project site 
unless and until the required Certificates of Insurance are received by the County.   
 
 G. The Contractor will be fully responsible for all acts and omissions of his 
subcontractors and of persons directly or indirectly employed by them and of persons for 
whose acts they may be liable to the same extent that they are employed by him.  Nothing 
in the Contract Documents shall create any contractual relationship between any 
subcontractor and the County. The County may, upon request, furnish to any 
subcontractor, to the extent practicable, evidence of amounts paid to the Contractor on 
account of specific Work done.  
 
 H. Contractor shall require each of its subcontractors to procure and maintain, 
until the completion of the subcontractor's work, insurance of the types and to the limits 
specified in the Insurance Requirements attached to this Agreement, unless such 
insurance requirements for the subcontractor is expressly waived in writing by the County.  
All liability insurance policies, other than professional liability, worker's compensation, 



 

employer's liability and business auto liability policies, obtained by Contractor to meet the 
requirements of the Contract Documents shall name the County and Design Professional 
as additional insureds and shall contain severability of interest provisions.  If any 
insurance provided pursuant to the Contract Documents expires prior to the completion 
of the Work, renewal Certificates of Insurance and, if requested by the County, certified, 
true copies of the renewal policies, shall be furnished by Contractor within thirty (30) days 
prior to the date of expiration. 
 
 I. Should at any time the Contractor does not maintain the insurance 
coverages required herein, the County may terminate the Agreement or at its sole 
discretion shall be authorized to purchase such coverages and charge the Contractor for 
such coverages purchased.  The County shall be under no obligation to purchase such 
insurance, nor shall it be responsible for the coverages purchased or the insurance 
company or companies used.  The decision of the County to purchase such insurance 
coverages shall in no way be construed to be a waiver of any of its rights under the 
Contract Documents. 
 

J. Contractor shall submit to Design Professional a copy of all accident reports 
arising out of any injuries to its employees or those of any firm or individual to whom it 
may have subcontracted a portion of the Work, or any personal injuries or property 
damages arising or alleged to have arisen on account of any work by Contractor under 
the Contract Documents.  
 
Section 15. Compliance with Laws. 
 
 Contractor agrees to comply, at its own expense, with all federal, state and local 
laws, codes, statutes, ordinances, rules, regulations and requirements applicable to the 
Project, including but not limited to those dealing with taxation, worker's compensation, 
equal employment and safety. If Contractor observes that the Contract Documents are at 
variance therewith, it shall promptly notify the County and Design Professional in writing. 
  
Section 16. Cleanup and Protections. 
   
 A. Contractor agrees to keep the Project site clean at all times of debris, 
rubbish and waste materials arising out of the Work.  At the completion of the Work, 
Contractor shall remove all debris, rubbish and waste materials from and about the 
Project site, as well as all tools, appliances, construction equipment and machinery and 
surplus materials, and shall leave the Project site clean and ready for occupancy by the 
County. 
 
 B. Any existing surface or subsurface improvements, including, but not limited 
to, pavements, curbs, sidewalks, pipes, utilities, footings, structures, trees and shrubbery, 
not indicated in the Contract Documents to be removed or altered, shall be protected by 
Contractor from damage during the prosecution of the Work.  Any such improvements so 
damaged shall be restored by Contractor to the condition equal to that existing at the time 
of Contractor's commencement of the Work, and the Contractor shall bear the cost of any 



 

such restorations. 
 
 C. If the Contractor fails to clean up as provided in the Contract Documents, 
the County may do so, and the cost thereof shall be deducted from the final payment due 
the Contractor. 
 
Section 17. Assignment. 
 
 Contractor shall not assign this Agreement or any part thereof, without the prior 
consent in writing of the County.  If Contractor does, with approval, assign this Agreement 
or any part thereof, it shall require that its assignee be bound to it and to assume toward 
Contractor all of the obligations and responsibilities that Contractor has assumed toward 
the County. 
 
Section 18. Permits, Licenses and Taxes. 
 
   A. Pursuant to Section 218.80, F.S., the County will pay for all County permits 
and fees, including license fees, permit fees, impact fees or inspection fees applicable to 
the work. Contractor is not responsible for paying for permits issued by the County 
wherein the work is to be performed but is responsible for acquiring all permits.  The 
County may require the Contractor to deliver internal budget transfer documents to 
applicable County agencies when the Contractor is acquiring permits.  
 
 B. All permits, fees and licenses necessary for the prosecution of the Work 
which are not issued by the County shall be acquired and paid for by the Contractor. The 
Contractor and his sureties, together with his officers, agents, and employees, shall 
protect and hold the County harmless against any and all demands made for such fees 
or claims brought or made by holder of any invention or patent. 
 
 C. The Contractor shall be fully responsible for the execution and adherence 
to all directives, instructions, conditions, special conditions, and limiting conditions 
contained in permits specifically issued for the Work and which pertain to or affect the 
construction phase of this project, and shall be solely responsible for issuance of any 
Notices required thereby. 
 
Section 19. Termination for Default. 
 
 A. Contractor shall be considered in material default of the Agreement and 
such default shall be considered cause for the County to terminate the Agreement, in 
whole or in part, as further set forth in this Section, if Contractor:  (1) fails to begin the 
Work under the Contract Documents within the time specified herein; or (2) fails to 
properly and timely perform the Work as directed by the County or the Design 
Professional or as provided for in the approved Progress Schedule; or (3) performs the 
Work unsuitably or neglects or refuses to remove materials or to correct or replace such 
Work as may be rejected as unacceptable or unsuitable; or (4) discontinues the 
prosecution of the Work; or (5) fails to resume Work which has been suspended within a 



 

reasonable time after being notified to do so; or (6) becomes insolvent or is declared 
bankrupt, or commits any act of bankruptcy; or (7) allows any final judgment to stand 
against it unsatisfied for more than ten (10) days; or (8) makes an assignment for the 
benefit of creditors; or (9) fails to obey any applicable codes, laws, ordinances, rules or 
regulations with respect to the Work; or (10) materially breaches any other provision of 
the Contract Documents. 
 
 B. The County shall notify Contractor in writing of Contractor's default(s).  If 
the County determines that Contractor has not remedied and cured the default(s) within 
seven (7) calendar days following receipt by Contractor of said written notice, then the 
County, at its option, without releasing or waiving its rights and remedies against the 
Contractor's sureties and without prejudice to any other right or remedy it may be entitled 
to hereunder or by law, may terminate Contractor's right to proceed under the Agreement, 
in whole or in part, and take possession of all or any portion of the Work and any materials, 
tools, equipment, and appliances of Contractor, take assignments of any of Contractor's 
subcontracts and purchase orders, and complete all or any portion of Contractor's Work 
by whatever means, method or agency which the County, in its sole discretion, may 
choose. 
 
 C. If the County deems any of the foregoing remedies necessary, Contractor 
agrees that it shall not be entitled to receive any further payments hereunder until after 
the Project is completed.  All monies expended and all of the costs, losses, damages and 
extra expenses, including all management, administrative and other overhead and other 
direct and indirect expenses (including Design Professional and attorneys' fees) or 
damages incurred by the County incident to such completion, shall be deducted from the 
Contract Amount, and if such expenditures exceed the unpaid balance of the Contract 
Amount, Contractor agrees to pay promptly to the County on demand the full amount of 
such excess, including costs of collection, attorney's fees (including appeals) and interest 
thereon at the maximum legal rate of interest until paid.  If the unpaid balance of the 
Contract Amount exceeds all such costs, expenditures and damages incurred by the 
County to complete the Work, such excess shall be paid to the Contractor.  The amount 
to be paid to the Contractor or the County, as the case may be, shall be approved by the 
Design Professional, upon application, and this obligation for payment shall survive 
termination of the Agreement. 
 
 D. The liability of Contractor hereunder shall extend to and include the full 
amount of any and all sums paid, expenses and losses incurred, damages sustained, and 
obligations assumed by the County in good faith under the belief that such payments or 
assumptions were necessary or required, in completing the Work and providing labor, 
materials, equipment, supplies, and other items therefore or re-letting the Work, and in 
settlement, discharge or compromise of any claims, demands, suits, and judgments 
pertaining to or arising out of the Work hereunder. 
 
 E. If, after notice of termination of Contractor's right to proceed pursuant to this 
Section, it is determined for any reason that Contractor was not in default, or that its 
default was excusable, or that the County is not entitled to the remedies against 



 

Contractor provided herein, then Contractor's remedies against the County shall be the 
same as and limited to those afforded Contractor under Section 24 below. 
 
Section 20. Termination for Convenience and Right of Suspension. 
 
 A. The County shall have the right to terminate this Agreement without cause 
upon seven (7) calendar days written notice to Contractor.  In the event of such 
termination for convenience, Contractor's recovery against the County shall be limited to 
that portion of the Contract Amount earned through the date of termination, together with 
any retainage withheld and reasonable termination expenses incurred, but Contractor 
shall not be entitled to any other or further recovery against the County, including, but not 
limited to, damages or any anticipated profit on portions of the Work not performed. 
 
 B. The County shall have the right to suspend all or any portions of the Work 
upon giving Contractor not less than two (2) calendar days' prior written notice of such 
suspension.  If all or any portion of the Work is so suspended, Contractor's sole and 
exclusive remedy shall be to seek an extension of time to its schedule in accordance with 
the procedures set forth in the Contract Documents.  In no event shall the Contractor be 
entitled to any additional compensation or damages. Provided, however, if the ordered 
suspension exceeds six (6) months, the Contractor shall have the right to terminate the 
Agreement with respect to that portion of the Work which is subject to the ordered 
suspension. 
 
Section 21. Completion. 
 
 A. When the Work (or any portion thereof designated in writing by the County) 
is ready for its intended use, Contractor shall notify the County and County Project 
Manager in writing that the Work (or such designated portion) is substantially complete 
and request that County Project Manager issue a Certificate of Substantial Completion 
(or Certificate of Partial Substantial Completion).  Within a reasonable time thereafter, the 
County, Contractor and County Project Manager shall make an inspection of the Work (or 
designated portion thereof) to determine the status of completion.  If the County and 
County Project Manager do not consider the Work (or designated portion) substantially 
complete, County Project Manager shall notify Contractor in writing giving the reasons 
therefor.  If the County and County Project Manager consider the Work (or designated 
portion) substantially complete, County Project Manager shall prepare and deliver to 
Contractor a Certificate of Substantial Completion (or Certificate of Partial Substantial 
Completion) which shall fix the date of Substantial Completion for the entire Work (or 
designated portion thereof) and include a tentative punch list of items to be completed or 
corrected by Contractor before final payment.  The County shall have the right to exclude 
Contractor from the Work and Project site (or designated portion thereof) after the date 
of Substantial Completion, but the County shall allow Contractor reasonable access to 
complete or correct items on the tentative punch list. The risk of loss for the Project and 
the Work performed thereon shall not pass to the County until the Certificate of 
Substantial Completion (or Partial Substantial Completion) is approved by the County 
Project Manager. 



 

 
 B. Within fourteen (14) calendar days of receipt of written certification by 
Contractor that the Work is completed in accordance with the Contract Documents and is 
ready for final inspection and acceptance and upon receipt of a final Application for 
Payment, County Project Manager will make such inspection and, if he finds the Work 
acceptable and fully performed under the Contract Documents, he shall promptly issue a 
final Certificate for Payment, recommending that, on the basis of his observations and 
inspections, and the Contractor's certification that the Work has been completed in 
accordance with the terms and conditions of the Contract Documents, that the entire 
balance found to be due Contractor is due and payable.  Neither the final payment nor 
the retainage shall become due and payable until Contractor submits: (1) the Release 
and Affidavit in the form attached, (2) consent of surety to final payment, and (3) if required 
by the County, other data establishing payment or satisfaction of all obligations, such as 
receipts, releases and waivers of liens, arising out of the Contract Documents, to the 
extent and in such form as may be designated by the County.  The County reserves the 
right to inspect the Work and make an independent determination as to the Work's 
acceptability, even though the County Project Manager may have issued his 
recommendations.  Unless and until the County is completely satisfied, neither the final 
payment nor the retainage shall become due and payable. 
 
 C. Prior to final payment, the County Project Manager may request the 
Contractor to permit the use of a specified part of the Project which the County believes 
it may use without significant interference with construction of the other parts of the 
Project.  If the Contractor agrees, he will certify to the County Project Manager that said 
part of the Project is Substantially Complete and request the County Project Manager to 
issue a Certificate of Substantial Completion for that part of the Project.  Within fourteen 
(14) calendar days thereafter, the County Project Manager and the Contractor will make 
an inspection of that part of the Project to determine its status of completion.  If the County 
considers that part of the Project to be Substantially Complete, the County Project 
Manager will deliver to the Contractor a certificate to that effect, fixing the date of 
Substantial Completion as to that part of the Project, and listing the punch list of items to 
be completed or corrected before final payment and fixing the responsibility between the 
County and the Contractor for maintenance, heat and utilities as to that part of the Project.  
The County shall have the right to exclude the Contractor from any part of the Project, 
which is so certified to be Substantially Complete, but the County will allow the Contractor 
reasonable access to complete or correct items on the punch list. 
 
Section 22. Warranty. 
 
 A. Contractor shall obtain and assign to the County all express warranties 
given to Contractor or any subcontractors by any materialmen supplying materials, 
equipment or fixtures to be incorporated into the Project.   
 
 B. Contractor warrants to the County that any materials and equipment 
furnished under the Contract Documents shall be new unless otherwise specified, and 
that all Work shall be of good quality, free from all defects and in conformance with the 



 

Contract Documents.  Contractor further warrants to the County that all materials and 
equipment furnished under the Contract Documents shall be applied, installed, 
connected, erected, used, cleaned and conditioned in accordance with the instructions of 
the applicable manufacturers, fabricators, suppliers or processors except as otherwise 
provided for in the Contract Documents.  If, within one (1) year after final completion, any 
Work is found to be defective or not in conformance with the Contract Documents, 
Contractor shall correct it promptly after receipt of written notice from the County.  
Contractor shall also be responsible for and pay for replacement or repair of adjacent 
materials or Work which may be damaged as a result of such replacement or repair.  
These warranties are in addition to those implied warranties to which the County is entitled 
as a matter of law.  
 
 C. The Contractor warrants and guarantees that title to all Work, materials and 
equipment covered by an application for progress payment, whether incorporated in the 
Project or not, will be passed to the County prior to the next application for progress 
payment, free and clear of all liens, claims, security interest and encumbrances; and that 
no Work, materials or equipment covered by an Application for Payment will have been 
acquired by the Contractor or by any other person performing the Work at the site or 
furnishing materials and equipment for the Project subject to an agreement under which 
an interest therein or encumbrance thereon is retained by the seller or otherwise imposed 
by the Contractor or such other person. 
 
Section 23. Tests and Inspections. 
 
 A. The County, County Project Manager, their respective representatives, 
agents and employees, and governmental agencies with jurisdiction over the Project shall 
have access at all times to the Work, whether the Work is being performed on or off of 
the Project site, for their observation, inspection and testing.  Contractor shall provide 
proper, safe conditions for such access. Contractor shall provide County Project Manager 
with timely notice of readiness of the Work for all required inspections, tests or approvals. 
 
 B. If the Contract Documents or any codes, laws, ordinances, rules or 
regulations of any public authority having jurisdiction over the Project requires any portion 
of the Work to be specifically inspected, tested or approved, Contractor shall assume full 
responsibility therefore, pay all costs in connection therewith and furnish County Project 
Manager the required certificates of inspection, testing or approval.  When any portion of 
the Work subject to inspection is ready for such, the Contractor shall provide the County 
Project Manager forty-eight (48) hours’ notice prior to the inspection. All inspections, tests 
or approvals shall be performed in a manner and by organizations acceptable to the 
County Project Manager and the County. 
 
 C. If any Work that is to be inspected, tested or approved is covered without 
written concurrence from the County Project Manager, such work must, if requested by 
County Project Manager, be uncovered for observation.  Such uncovering shall be at 
Contractor's expense unless Contractor has given County Project Manager timely notice 
of Contractor's intention to cover the same and County Project Manager has not acted 



 

with reasonable promptness to respond to such notice.  If any Work is covered contrary 
to written directions from County Project Manager, such Work must, if requested by 
County Project Manager, be uncovered for County Project Manager's observation and be 
replaced at Contractor's sole expense. 
 
 D. The County shall charge to Contractor and may deduct from any payments 
due Contractor all engineering, and inspection expenses incurred by the County in 
connection with any overtime work.  Such overtime work consisting of any work during 
the construction period beyond the regular eight (8) hour day and for any work performed 
on Saturday, Sunday or holidays. 
 
 E. Neither observations nor other actions by the County Project Manager nor 
inspections, tests or approvals by others shall relieve Contractor from Contractor's 
obligations to perform the Work in accordance with the Contract Documents. 
 
Section 24. Defective Work. 
 
 A. Work not conforming to the requirements of the Contract Documents in the 
sole judgment of the County Project Manager shall be deemed defective Work.  If required 
by the County or County Project Manager, Contractor shall, as directed, either correct all 
defective Work, whether or not fabricated, installed or completed, or if the defective Work 
has been rejected by the County or County Project Manager, remove it from the site and 
replace it with conforming Work.  Contractor shall bear all direct, indirect and 
consequential costs of such correction or removal (including, but not limited to fees and 
charges of engineers, architects, attorneys and other professionals) made necessary 
thereby, and shall hold the County harmless for same. 
 
 B. If the County or County Project Manager consider it necessary or advisable 
that covered Work be observed by County Project Manager or inspected or tested by 
others, Contractor, at the County's or County Project Manager's request, shall uncover, 
expose or otherwise make available for observation, inspection or tests as the County or 
County Project Manager may require, that portion of the Work in question, furnishing all 
necessary labor, material and equipment.  If it is found that such Work is defective, 
Contractor shall bear all direct, indirect and consequential costs of such uncovering, 
exposure, observation, inspection and testing and of satisfactory reconstruction 
(including, but not limited to, fees and charges of engineers, architects, attorneys and 
other professionals), and the County shall be entitled to an appropriate decrease in the 
Contract Amount.  If, however, such Work is not found to be defective, Contractor shall 
be allowed an increase in the Contract Amount and/or an extension to the Contract Time, 
directly attributable to such uncovering, exposure, observation, inspection, testing and 
reconstruction.    
 
 C. If any portion of the Work is defective, or Contractor fails to supply sufficient 
skilled workers with suitable materials or equipment, or fails to finish or perform the Work 
in such a way that the completed Work will conform to the Contract Documents, the 
County or County Project Manager may order Contractor to stop the Work, or any portion 



 

thereof, until the cause for such stop in the work has been eliminated; however, this right 
of the County and County Project Manager to stop the Work shall not give rise to any duty 
on the part of the County or County Project Manager to exercise this right for the benefit 
of Contractor or any other party. 
 
 D. Should the County determine, in its sole opinion, that it is in the County's 
best interest to accept defective Work, the County may do so.  Contractor shall bear all 
direct, indirect and consequential costs attributable to the County's evaluation of and 
determination to accept defective Work.  If such determination is rendered prior to final 
payment, a Change Order shall be executed evidencing such acceptance of such 
defective Work, incorporating the necessary revisions in the Contract Documents and 
reflecting an appropriate decrease in the Contract Amount.  If the County accepts such 
defective Work after final payment, Contractor shall promptly pay the County an 
appropriate amount to adequately compensate the County for its acceptance of the 
defective Work. 
 
 E. If Contractor fails, within a reasonable time after the written notice from the 
County or County Project Manager, to correct defective Work or to remove and replace 
rejected defective Work as required by County Project Manager or the County, or if 
Contractor fails to perform the Work in accordance with the Contract Documents, or if 
Contractor fails to comply with any of the provisions of the Contract Documents, the 
County may, after seven (7) days’ written notice to Contractor, correct and remedy any 
such deficiency.  To the extent necessary to complete corrective and remedial action, the 
County may exclude Contractor from any or all of the Project site, take possession of all 
or any part of the Work, and suspend Contractor's services related thereto, take 
possession of Contractor's tools, appliances, construction equipment and machinery at 
the Project site and incorporate in the Work all materials and equipment stored at the 
Project site or for which the County has paid Contractor but which are stored elsewhere.  
Contractor shall allow the County, County Project Manager and their respective 
representatives, agents, and employees such access to the Project site as may be 
necessary to enable the County to exercise the rights and remedies under this paragraph.  
All direct, indirect and consequential costs of the County in exercising such rights and 
remedies shall be charged against Contractor, and a Change Order shall be issued, 
incorporating the necessary revisions to the Contract Documents, including an 
appropriate decrease to the Contract Amount.  Such direct, indirect and consequential 
costs shall include, but not be limited to, fees and charges of engineers, architects, 
attorneys and other professionals, all court costs and all costs of repair and replacement 
of work of others destroyed or damaged by correction, removal or replacement of 
Contractor's defective Work.  Contractor shall not be allowed an extension of the Contract 
Time because of any delay in performance of the Work attributable to the exercise by the 
County of the County's rights and remedies hereunder. 
 
Section 25. Supervision and Superintendents. 
 
 Contractor shall plan, organize, supervise, schedule, monitor, direct and control 
the Work competently and efficiently, devoting such attention thereto and applying such 



 

skills and expertise as may be necessary to perform the Work in accordance with the 
Contract Documents.  Contractor shall be responsible to see that the finished Work 
complies accurately with the Contract Documents.  Contractor shall keep on the Work at 
all times during its progress a competent resident superintendent, who shall not be 
replaced without prior written notice to the County and County Project Manager except 
under extraordinary circumstances.  The superintendent shall be Contractor's 
representative at the Project site and shall have authority to act on behalf of the 
Contractor.  All communications given to the superintendent shall be as binding as if given 
to the Contractor.  The County shall have the right to direct Contractor to remove and 
replace its Project superintendent, with or without cause. 
 
Section 26. Protection of Work. 
 
 A. Contractor shall fully protect the Work from loss or damage and shall bear 
the cost of any such loss or damage until final payment has been made.  If Contractor or 
any one for whom Contractor is legally liable is responsible for any loss or damage to the 
Work, or other work or materials of the County or the County's separate contractors, 
Contractor shall be charged with the same, and any monies necessary to replace such 
loss or damage shall be deducted from any amounts due Contractor. 
 
 B. Contractor shall not load nor permit any part of any structure to be loaded 
in any manner that will endanger the structure, nor shall Contractor subject any part of 
the Work or adjacent property to stresses or pressures that will endanger said Work or 
property. 
 
Section 27. Emergencies. 
   

A. In the event of an emergency affecting the safety or protection of persons 
or the Work or property at the Project site or adjacent thereto, Contractor, without special 
instruction or authorization from the County or County Project Manager is obligated to act 
to prevent threatened damage, injury or loss.  Contractor shall give County Project 
Manager written notice within forty-eight (48) hours after the occurrence of the 
emergency, if Contractor believes that any significant changes in the Work or variations 
from the Contract Documents have been caused thereby.   

 
B. If the County Project Manager determines that a change in the Contract 

Documents is required because of the action taken in response to an emergency, a 
Change Order shall be issued to document the consequences of the changes or 
variations.  If Contractor fails to provide the forty-eight (48) hour written notice noted 
above, the Contractor shall be deemed to have waived any right it otherwise may have 
had to seek an adjustment to the Contract Amount or an extension to the Contract Time. 
 
Section 28. Use of Premises. 
 

A. The County will furnish, as indicated in the Contract Documents and not 
later than the date when needed by the Contractor, the lands which entail the Project Site 



 

upon which the Work is to be done, rights-of-way for access thereto, and such other lands 
which are designated for the use of the Contractor. The Contractor shall provide for all 
additional lands and access thereto that may be required for temporary construction 
facilities or storage of materials and equipment unless designated otherwise. 

 
B. The Contractor shall be responsible for staging, protecting, and storing 

equipment or materials. Contractor shall confine all construction equipment, the storage 
of materials and equipment and the operations of workers to the Project site and land and 
areas identified in and permitted by the Contract Documents and other lands and areas 
permitted by law, rights of way, permits and easements, and shall not unreasonably 
encumber the Project site with construction equipment or other material or equipment.  
Contractor shall assume full responsibility for any damage to any such land or area, or to 
the owner or occupant thereof, or any land or areas contiguous thereto, resulting from the 
performance of the Work. 

 
C. All equipment will be staged on DeSoto County right-of-way in areas 

approved by the County, ensuring access to adjacent residences and travel ways are 
not blocked.  Staging on private property will be allowed after written permission has 
been received from the property owner by the County.  The County will not be 
responsible for any costs associated with the use or clean-up of any private property 
used by the Contractor. 
 
Section 29. Safety. 
 
 A. Contractor shall be responsible for initiating, maintaining and supervising all 
safety precautions and programs in connection with the Work.  Contractor shall take all 
necessary precautions for the safety of, and shall provide the necessary protection to 
prevent damage, injury or loss to: 
 

 A.1. All employees on the Work and other persons and/or organizations 
who may be affected thereby; 
 
 A.2. All the Work and materials and equipment to be incorporated therein, 
whether in storage on or off the Project site; and 
 
 A.3. Other property on Project site or adjacent thereto, including trees, 
shrubs, walks, pavements, roadways, structures, utilities and any underground 
structures or improvements not designated for removal, relocation or replacement 
in the Contract Documents. 

 
 B. Contractor shall comply with all applicable codes, laws, ordinances, rules 
and regulations of any public body having jurisdiction for the safety of persons or property 
or to protect them from damage, injury or loss.  Contractor shall erect and maintain all 
necessary safeguards for such safety and protection.  Contractor shall notify owners of 
adjacent property and of underground structures and improvements and utility owners 
when prosecution of the Work may affect them, and shall cooperate with them in the 



 

protection, removal, relocation or replacement of their property.  Contractor's duties and 
responsibilities for the safety and protection of the Work shall continue until such time as 
the Work is completed and final acceptance of same by the County has occurred. 
 
 C. Contractor shall designate a responsible representative at the Project site 
whose duty shall be the prevention of accidents.  This person shall be Contractor's 
superintendent unless otherwise designated in writing by Contractor to the County. 
County shall have the right to direct Contractor to remove and replace this individual, 
with or without cause. 
 
Section 30. Exhibits Incorporated. 
 
 The following documents are expressly agreed to be incorporated by reference 
and made a part of this Agreement: 
 

A. Legal Advertisement 
B. Invitation to Bid 
C. Bid Proposal with required forms 
D. Performance Bond 
E. Public Payment Bond 
F. Insurance Requirements, including certificates of insurance 
G. Form of Release and Affidavit 
H. Change Order Form 
I.  Human Trafficking Affidavit 
J. Foreign Concern Affidavit 
K. Federal Contract Provisions 
 

Section 31. Notices. 
 
 A. All notices required or made pursuant to this Agreement by the Contractor 
to the County shall be in writing and delivered by hand or by United States Postal Service 
Department, first class mail, postage pre-paid, return receipt requested, addressed to the 
following:
 
 
County Administrator or Designee 
DeSoto County 
201 E. Oak Street, Suite 201 
Arcadia, Florida 34266 
Phone: 863-993-4800 
Fax: N/A 
Email: d.johnson@desotobocc.com

With Copy To: 
 
DeSoto County Attorney 
Nabors, Giblin & Nickerson, P.A. 
8201 Peters Road, Suite 1000 
Plantation, Florida 33324 
Phone: (954) 315-0268 
Fax: N/A 
Email: vvicente@ngnlaw.com 

 
 B. All notices required or made pursuant to this Agreement by the County to 
Contractor shall be made in writing and shall be delivered by hand or by United States 



 

Postal Service Department, first class mail, postage pre-paid, return receipt requested, or 
by Federal Express, addressed to the following: 
   
Corporate Name of Contractor:  Accurate Power and Technology, Incorporated  
Address (including city, state and zip): 15519 West US Highway 441, Suite 101A  
      Eustis, FL 32726      

Name of person with their title to whose  
Attention the notice should be sent:  Sonny Dukes       
Telephone and Fax numbers:   Ph: (352) 735-8285 / Fax: (352) 609-5168  
 
 C. Either party may change its above noted address by giving written notice to 
the other party in accordance with the requirements of this Section. 
 
Section 32. Modification. 
 
 No modification or change to the Agreement shall be valid or binding upon the 
parties unless in writing and executed by the party or parties intended to be bound by it. 
 
Section 33. Successors and Assigns. 
 
 Subject to other provisions hereof, the Agreement shall be binding upon and shall 
inure to the benefit of the successors and assigns of the parties to the Agreement. 
 
Section 34. Governing Law. 
 
 The Agreement shall be interpreted under and its performance governed by the 
laws of the State of Florida. 
 
Section 35. No Waiver. 
 
 The failure of the County to enforce at any time or for any period of time any one 
or more of the provisions of the Agreement shall not be construed to be and shall not be 
a waiver of any such provision or provisions or of its right thereafter to enforce each and 
every such provision. 
 
Section 36. Vendors on Scrutinized Companies Lists. 
 
 By executing this Agreement, Contractor, certifies that it is not: (1) listed on the 
Scrutinized Companies that Boycott Israel List, created pursuant to section 215.4725, 
Florida Statutes, (2) engaged in a boycott of Israel, (3) listed on the Scrutinized 
Companies with Activities in Sudan List or the Scrutinized Companies with Activities in 
the Iran Petroleum Energy Sector List, created pursuant to section 215.473, Florida 
Statutes, or (4) engaged in business operations in Cuba or Syria.  Pursuant to section 
287.135(5), Florida Statutes, the County may immediately terminate this Agreement for 
cause if the Contractor is found to have submitted a false certification as to the above or 



 

if the Contractor  is placed on the Scrutinized Companies that Boycott Israel List, is 
engaged in a boycott of Israel, has been placed on the Scrutinized Companies with 
Activities in Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum 
Energy Sector List, or has been engaged in business operations in Cuba or Syria, during 
the term of the Agreement.  If the County determines that the Contractor has submitted a 
false certification, the County will provide written notice to the Contractor.  Unless the 
Contractor  demonstrates in writing, within 90 calendar days of receipt of the notice, that 
the County’s determination of false certification was made in error, the County shall bring 
a civil action against the Contractor.  If the County’s determination is upheld, a civil penalty 
equal to the greater of $2 million or twice the amount of this Agreement shall be imposed 
on the Contractor, and the Contractor will be ineligible to bid on any Agreement with a 
Florida agency or local governmental entity for three years after the date of County’s 
determination of false certification by Contractor.  If federal law ceases to authorize the 
states to adopt and enforce the contracting prohibition identified in this Section 42, this 
Section 42 shall be null and void. 
 
Section 37. Entire Agreement. 
 
 Each of the parties hereto agrees and represents that the Contract Documents 
comprise the full and entire agreement between the parties affecting the Work 
contemplated, and no other agreement or understanding of any nature concerning the 
same has been entered into or will be recognized, and that all negotiations, acts, work 
performed, or payments made prior to the execution hereof shall be deemed merged in, 
integrated and superseded by the Agreement. 
 
Section 38. Severability. 
 
 Should any provision of the Agreement be determined by a court to be 
unenforceable, such a determination shall not affect the validity or enforceability of any 
other section or part thereof. 
 
Section 39.  Subcontracting. 

 
 A. The Contractor may subcontract up to fifty percent 50% of work under this 
Contract. The County reserves the right to accept the use of a subcontractor or to reject 
the selection of a particular subcontractor and to inspect all facilities of any subcontractor. 
If applicable, regardless of any subcontract, the Contractor is ultimately responsible for 
all work to be performed under this Contact, including but not limited to design, permitting, 
construction, surveying, contract management, land acquisition, legal services, right-of-
way acquisition, zoning, replating, comprehensive plan amendment code variance, and 
other services, as necessary. The Contractor agrees to be responsible for the fulfillment 
of all work elements included in any subcontract and agrees to be responsible for the 
payment of all monies due under any subcontract. It is understood and agreed by the 
Contractor that the County shall not be liable to any subcontractor for any expenses or 
liabilities incurred under the subcontract and that the Contractor shall be solely liable to 
the subcontractor for all expenses and liabilities incurred under the subcontract.  If a 



 

subcontractor fails to perform or make progress, as required by this Contract, and it is 
necessary to replace the subcontractor to complete the work in a timely fashion, the 
Contactor shall promptly do so, subject to acceptance of the new subcontractor by the 
County.  Failure of a subcontractor to timely or properly perform its obligations shall not 
relieve Contractor of its obligations hereunder. 
 
 B. Subcontracts, which involve equipment purchases as part of an 
installation/retrofit or that include infrastructure and/or infrastructure improvements, as 
defined in Florida Chief Financial Officer (CFO) Memorandum No. 5 (2011-2012), must 
be capitalized in accordance with Chapter 691-72, Florida Administrative Code (F.A.C.). 
The Contractor shall be responsible for maintaining appropriate property records for any 
subcontracts that include the purchase of equipment as part of the delivery of services. 
The Contractor shall ensure its subcontracts issued under this Contractor, if any, impose 
this requirement, in writing, on its subcontractors. 
 
Section 40. United States-Produced Iron and Steel.   
 

Pursuant to Section 255.0993, Florida Statutes, unless waived by the County, any 
iron or steel product permanently incorporated into the Project must be produced in the 
United States.  The following are exempt from this requirement: (i) small  amounts of 
foreign steel and iron that are incidental or ancillary to the primary product, are not 
separately identified in the project specifications, and the cost of which does not exceed 
1/10th of the total contract cost or $2,500, whichever is greater; and (ii) electrical 
components, equipment, systems, and appurtenances, including supports, covers, 
shielding, and other appurtenances related to an electrical system, necessary for 
operation or concealment, except transmission and distribution poles.  
 
Section 41. Human Trafficking.  

 
As a condition precedent to entering into this Agreement and in compliance with 

Section 787.06(13), Florida Statutes, a duly authorized officer or representative of the 
CONTRACTOR must attest under the penalty of perjury that CONTRACTOR does not 
use coercion for labor or services as defined in Section 787.06, Florida Statutes.  The 
required affidavit is set forth in Exhibit I. 
 
Section 42. Countries of Foreign Concern.  
 

Pursuant to Section 287.138, Florida Statutes, the County cannot knowingly enter 
into a contract with an entity which would give access to an individual’s personal 
identifying information if the entity is owned, controlled, organized, or operating in a 
foreign country of concern, which include the People’s Republic of China, the Russian 
Federation, the Islamic Republic of Iran, the Democratic People’s Republic of Korea, the 
Republic of Cuba, the Venezuelan regime of Nicolás Maduro, or the Syrian Arab 
Republic, including any agency of or any other entity of significant control of such foreign 
country of concern, and any contracting entity that may be given access to an individual’s 
personal identifying information must have a duly authorized officer or representative 
attest under the penalty of perjury that said entity is not owned by the government of a 



 

foreign country of concern, that the government of a foreign country of concern does not 
have a controlling interest in the entity, and that the entity is not organized under the laws 
of nor have its principal place of business in a foreign country of concern. The required 
affidavit, which must be signed by a duly authorized officer or representative of 
CONTRACTOR, is attached hereto as Exhibit J. 

 
Section 43. Section 3 Clause.  
The Contractor shall comply with this Section 43 and the provisions, as set forth in 
sections A-F below, shall be included in all subcontractor agreements of the Contractor 
under this Agreement (hereinafter referred to as the “Section 3 Clause”).  
 
A. The work to be performed under this contract is subject to the requirements of Section 
3 of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. § 1701u 
(Section 3). The purpose of Section 3 is to ensure that the employment and other 
economic opportunities generated by the United States Department of Housing and 
Urban Development’s (“HUD”) assistance of HUD-assisted projects covered by Section 
3, shall, to the greatest extent feasible, be directed to low- and very low-income persons, 
particularly persons who are recipients of HUD assistance for housing.  
 
B. The parties to this contract agree to comply with HUD's regulations codified in 24 
C.F.R. part 75, which implement Section 3. As evidenced by their execution of this 
contract, the parties to this contract certify that they are under no contractual or other 
impediment that would prevent them from complying with the regulations contained in 24 
C.F.R. part 75.  
 
C. The Contractor agrees to send to each labor organization or representative of workers 
with which the Contractor has a collective bargaining agreement or other understanding, 
if any, a notice advising the labor organization or worker's representative of the 
Contractor's commitments under this section 3 clause and will post copies of the notice 
in conspicuous places at the work site where both employees and applicants for training 
and employment positions can see the notice. The notice shall describe the Section 3 
preference, shall set forth minimum number and job titles subject to hire, availability of 
apprenticeship and training positions, the qualifications for each; and the name and 
location of the person(s) taking applications for each of the positions; and the anticipated 
date the work shall begin.  
 
D. The Contractor agrees to include this Section 3 clause in every subcontract subject to 
compliance with regulations in 24 C.F.R. part 75, and further agrees to take appropriate 
action, as provided in an applicable provision of the subcontract or in this Section 3 
clause, upon a finding that the subcontractor is in violation of the regulations in 24 C.F.R. 
part 75. The Contractor will not subcontract with any subcontractor where the Contractor 
has notice or knowledge that the subcontractor has been found in violation of the 
regulations in 24 C.F.R. part 75.  
 
E. The Contractor will certify that any vacant employment positions, including training 
positions, that are filled (1) after the Contractor is selected but before the contract is 



 

executed; and (2) with persons other than those to whom the regulations of 24 C.F.R. 
Part 75 require employment opportunities to be directed, were not filled to circumvent the 
Contractor's obligations under 24 C.F.R. Part 75.  
 
F. Non-compliance with HUD's regulations as set forth in 24 C.F.R. Part 75 may result in 
sanctions, termination of this contract for default, and debarment or suspension from 
future HUD assisted contracts. 
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IN WITNESS WHEREOF, the parties have executed this Agreement on the date(s) 
indicated below. 
 
   
CONTRACTOR: 
ACCURATE POWER AND TECHNOLOGY, INCORPORATED, a Florida Corporation 
 
                                                             
By:          
 
Name:         
 
Title:          
 
Date:          
 
 
 
ATTEST: 
 
 
By:          
 
Name:         
 
Title:          
      
   
 
   [Corporate Seal] 
 
  



 

OWNER:  DeSoto County, Florida  
   
(SEAL) 
 
 
 By:         
     Steve Hickox, Chairman 
   Board of County Commissioners 
 
 
  Date:          
 
 
 
ATTEST: 
 
 
 
        
Mandy Hines, County Administrator 
 
 
 
APPROVED AS TO FORM: 
 
 
        
Valerie Vicente, County Attorney 
 



 

EXHIBIT A 
LEGAL ADVERTISEMENT 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
  



 

EXHIBIT B 
INVITATION TO BID 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
  



 

EXHIBIT C 
BID PROPOSAL WITH REQUIRED FORMS 

  







































































 

 
EXHIBIT D 

PERFORMANCE BOND 
 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request.



 

EXHIBIT E 
PUBLIC PAYMENT BOND 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 
 



 

EXHIBIT F 
INSURANCE REQUIREMENTS 

CERTIFICATES OF INSURANCE 
 
 (1) The Contractor shall obtain and maintain such insurance as will protect it 
from:  (1) claims under worker's compensation laws, disability benefit laws, or other similar 
employee benefit laws; (2) claims for damages because of bodily injury, occupational 
sickness or disease or death of his employees including claims insured by usual personal 
injury liability coverage; (3) claims for damages because of bodily injury, sickness or 
disease, or death of any person other than his employees including claims insured by 
usual personal injury liability coverage; and (4) from claims for injury to or destruction of 
tangible property including loss  of use resulting there from -- any or all of which claims 
may arise out of, or result from, the services, work and operations carried out pursuant to 
and under the requirements of the Contract Documents, whether such services, work and 
operations be by the Contractor, its employees, or by subcontractor(s), or anyone 
employed by or under the supervision of any of them, or for whose acts any of them may 
be legally liable. 
 
 (2) This insurance shall be obtained and written for not less than the limits of 
liability specified hereinafter, or as required by law, whichever is greater. 
 
 (3) The Contractor shall require, and shall be responsible for assuring 
throughout the time the Agreement is in effect, that any and all of its subcontractors obtain 
and maintain until the completion of that subcontractor's work, such of the insurance 
coverages described herein as are required by law to be provided on behalf of their 
employees and others. 
 
 (4) The Contractor shall obtain, have and maintain during the entire period of 
the Agreement insurance policies, which contain the following information and provisions: 
 
 (A) The name and type of policy and coverages provided; 
 (B) The amount or limit applicable to each coverage provided; 
 (C) The date of expiration of coverage; 
 (D) The designation of the COUNTY as an additional insured and a certificate 

holder.  (This requirement may be excepted for Worker's Compensation and 
professional liability Insurance.); 

 (E) The following clause must appear on the Certificate of Insurance: 
 
Should any material change occur in any of the above described policies or should any 
of said policies be canceled before the expiration date thereof, the issuing company will 
mail at least thirty (30) days written notice to the COUNTY. 
 
 (5) If the initial, or any subsequently issued Certificate of Insurance expires 
prior to the completion of the Work or termination of the Agreement, the Contractor shall 
furnish to the COUNTY, in triplicate, renewal or replacement Certificate(s) of Insurance 
not later than thirty (30) calendar days prior to the date of their expiration.  Failure of the 



 

Contractor to provide the COUNTY with such renewal certificate(s) shall be considered 
justification for the COUNTY to terminate the Agreement. 
 
 (6) Contractor shall include the COUNTY, the COUNTY's agents, officers and 
employees in the Contractor's General Liability and Automobile Liability policies as 
additional insureds. 
 
 (7) If the COUNTY has any objection to the coverage afforded by other 
provisions of the insurance required to be purchased and maintained by Contractor in 
accordance with the requirements of the Contract Documents on the basis of its not 
complying with the Contract Documents, the COUNTY shall notify Contractor in writing 
thereof within thirty (30) days of the delivery of such certificates to the COUNTY.  
Contractor shall provide to the COUNTY such additional information with respect to its 
insurance as may be requested. 
 
 (8) The Contractor shall obtain and maintain the following insurance coverages 
as provided hereinbefore, and in the type, amounts and in conformance with the following 
minimum requirements: 
 
WORKER'S COMPENSATION  
 State: Statutory 
 Employer's Liability: $1,000,000.00 
 
COMPREHENSIVE GENERAL LIABILITY 
 
 Bodily Injury:  $1,000,000.00 Each Occurrence 
 Property Damage: $1,000,000.00 Each Occurrence 
 
 Comprehensive General Liability Insurance shall include: 
 
 Contractual Liability, Explosion, Collapse and Underground Coverages and 

Products and Completed Operations Coverages. 
 
COMPREHENSIVE AUTOMOBILE LIABILITY 
 
 Bodily Injury:  $1,000,000.00 Each Occurrence 
 Property Damage: $1,000,000.00 Each Occurrence 
 

Comprehensive Automobile Liability shall include coverage for any owned auto, 
non-owned autos and hired autos. 



 

EXHIBIT G 
RELEASE AND AFFIDAVIT 

 
COUNTY OF________________  
 
STATE OF FLORIDA   
 
 Before me, the undersigned authority, personally appeared 
____________________________________________________________________, 
who after   
 
being duly sworn, deposes and says: 
 
 (1) In accordance with the Contract Documents and in consideration of 
$_______________paid, 
_________________________________________________________ ("Contractor") 
releases and waives for itself and its subcontractors, materialmen, successors and 
assigns, all claims demands, damages, costs and expenses, whether in contract or in 
tort, against DeSoto County, Florida (the "COUNTY"), its Board of County 
Commissioners, employees and agents  relating in any way to the performance of the 
Agreement between Contractor and the COUNTY, dated _______________, ____, for 
the period from ________________ to __________________. 
 
 (2) Contractor certifies for itself and its subcontractors, materialmen, 
successors and assigns, that all charges for labor, materials, supplies, lands, licenses 
and other expenses for which the COUNTY might be sued or for which a lien or a demand 
against any payment bond might be filed, have been fully satisfied and paid. 
 
 (3) Contractor agrees to indemnify, defend and save harmless the COUNTY, 
its Board of County Commissioners, employees and agents from all demands or suits, 
actions, claims of liens or other charges filed or asserted against the COUNTY arising out 
of the performance by Contractor of the Work covered by this Release and Affidavit. 
   
 (4) This Release and Affidavit is given in connection with Contractor's 
[monthly/final] Application for Payment No._____.  
 
CONTRACTOR: 
   
______________________________________________________________________
_____ 
 
By:  ____________________________________ (signature of the executive officer)    
   
Its:_____________________________________ (title of the executive officer)  
   
Date:___________________________ 



 

   
   
Witnesses 
 
____________________________    _____________________________ 
 
 
[Corporate Seal] 
  
STATE OF _____________ 
   
COUNTY OF ______________ 
   
The foregoing instrument was acknowledged before me this ______ day of 
_______________,  
 
________________________, by _______________________, as 
____________________ of  
 
____________________________________, a  _______________ corporation, on 
behalf of the  
 
corporation.  He/she is personally known to me or has produced 
_________________________    
 
____________________________ as identification and did (did not) take an oath. 
   
   
My Commission Expires:   _______________________________________      
       (Signature of Notary) 
   
Name:__________________________________     
            (Legibly Printed) 
   
  (AFFIX OFFICIAL SEAL)     Notary Public, State of________________  
   
      Commission No.:________________________    
   
  
 



 

EXHIBIT H 
CHANGE ORDER FORM 

 
This document is incorporated by reference into the Agreement and is on file with the 
DeSoto County Purchasing Department. It is available for review upon request. 

 



 

Exhibit I 
ANTI-HUMAN TRAFFICKING AFFIDAVIT 





 

 
 

Exhibit J 
FOREIGN COUNTRY OF CONCERN AFFIDAVIT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 

 
 

EXHIBIT K 

This Exhibit is hereby incorporated by reference into the main Contract with Accurate Power and 
Technology, Incorporated (the “Contractor”).  

FEDERAL PROVISION RELATED TO GRANT FUNDS THAT MAY BE USED TO FUND 
THE SERVICES AND GOODS UNDER THIS CONTRACT1 

This Contract is or may become fully or partially Federally Grant funded.  To the extent applicable, 
in accordance with Federal law, respondents shall comply with the clauses as enumerated below.  
Contractor shall adhere to all grant conditions as set forth in the requirements of the Grant 
Agreements, to wit, (1) the Florida Division of Emergency Management (“FDEM”) Hazard 
Mitigation Grant Program (“HMGP”) grant agreement pursuant to Grant Agreement No. H1087 
(project number 4673-032-R) between DeSoto County and FDEM, and (2) the State of Florida 
Department of Commerce (“Commerce”) CDBG-DR Hazard Mitigation Grant Match Program 
grant agreement, pursuant to Grant Agreement No. H1002 between Commerce and the County,    
which have been provided to Contractor, along with any and all other applicable Federal Laws.  
Including, but not limited to, those set forth below, as well as those listed below, which are 
incorporated herein by reference:  

a. 2 CFR. 25.110 

b. 2 CFR Part 170 (including Appendix A), 180, 200 (including Appendixes), and 
3000 

c. Executive Orders 12549 and 12689 

d. 41 CFR s. 60-1(a) and (d) 

e. Consolidated Appropriations Act, 2021, Public Law 116-260 related to salary 
limitations 

These cited regulations are hereby incorporated and made part of this Contract as if fully set forth 
herein.  As stated above, this list is not all inclusive, any other requirement of law applicable in 
accordance with the Federal, State or grant requirements are also applicable and hereby 
incorporated into this Contract.  The provisions in this exhibit are supplemental and in addition to 
all other provisions within the Contract.  In the event of any conflict between the terms and 
conditions of this Exhibit and the terms and conditions of the remainder of the Contract, the 
conflicting terms and conditions of this Exhibit shall prevail. However, in the event of any conflict 
between the terms and conditions of this Exhibit and the terms and conditions of any federal grant 
funding document provided specific to the funds being used to contract services or goods under 
this Contract the conflicting terms and conditions of that document shall prevail.  

 

 
1 Note as of October 2025, the “Simplified Acquisition threshold” is currently set at $350,000.00; the “Micro-purchase 
threshold” is currently set at $15,000.00 – these amounts are subject to change.  It is the responsibility of the Contractor 
to ensure it is aware of the correct thresholds are the time of a procurement submittal and contract.  
 



 

 
 

Davis-Bacon Act (40 U.S.C. §§ 3141-3144 and 3146-3148, as supplemented by 29 CFR Part 
5, 2 C.F.R. Part 200, Appendix II, § D.).  

If applicable to this Contract, the Contractor agrees to comply with all provisions of the Davis 
Bacon Act as amended (40 U.S.C. 3141-3148).  Contractor are required to pay wages to laborers 
and mechanics at a rate not less than the prevailing wages specified in a wage determination made 
by the Secretary of Labor.  In addition, contractors must be required to pay wages not less than 
once a week.  If the grant award contains Davis Bacon provisions, County will place a copy of the 
current prevailing wage determination issued by the Department of Labor in the solicitation 
document.  The decision to award a contract shall be conditioned upon the acceptance of the wage 
determination. 

(a) Davis-Bacon and Related Acts Contract Clauses. The Contractor shall comply with the 
following clauses, which are required pursuant to 29 C.F.R. § 5.5(a), to the extent applicable to 
this Contract: 

(1) Minimum wages — 

(i) Wage rates and fringe benefits. All laborers and mechanics employed or working upon the site 
of the work (or otherwise working in construction or development of the project under a 
development statute), will be paid unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll deductions as are permitted 
by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full 
amount of basic hourly wages and bona fide fringe benefits (or cash equivalents thereof) due at 
time of payment computed at rates not less than those contained in the wage determination of the 
Secretary of Labor which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. The appropriate wage determinations are effective by operation of law even if they 
have not been attached to the contract. Contributions made or costs reasonably anticipated for bona 
fide fringe benefits under the Davis-Bacon Act (40 U.S.C. 3141(2)(B)) on behalf of laborers or 
mechanics are considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (a)(1)(v) of this section; also, regular contributions made or costs incurred for more than 
a weekly period (but not less often than quarterly) under plans, funds, or programs which cover 
the particular weekly period, are deemed to be constructively made or incurred during such weekly 
period. Such laborers and mechanics must be paid the appropriate wage rate and fringe benefits on 
the wage determination for the classification(s) of work actually performed, without regard to skill, 
except as provided in paragraph (a)(4) of this section. Laborers or mechanics performing work in 
more than one classification may be compensated at the rate specified for each classification for 
the time actually worked therein: Provided, That the employer's payroll records accurately set forth 
the time spent in each classification in which work is performed. The wage determination 
(including any additional classifications and wage rates conformed under paragraph (a)(1)(iii) of 
this section) and the Davis-Bacon poster (WH-1321) must be posted at all times by the contractor 
and its subcontractors at the site of the work in a prominent and accessible place where it can be 
easily seen by the workers. 

(ii) Frequently recurring classifications.  

(A) In addition to wage and fringe benefit rates that have been determined to be prevailing under 
the procedures set forth in 29 CFR part 1, a wage determination may contain, pursuant to § 1.3(f), 

https://www.ecfr.gov/current/title-29/part-3
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(v)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/section-1.3#p-1.3(f)


 

 
 

wage and fringe benefit rates for classifications of laborers and mechanics for which conformance 
requests are regularly submitted pursuant to paragraph (a)(1)(iii) of this section, provided that: 

(1) The work performed by the classification is not performed by a classification in the wage 
determination for which a prevailing wage rate has been determined; 

(2) The classification is used in the area by the construction industry; and 

(3) The wage rate for the classification bears a reasonable relationship to the prevailing wage rates 
contained in the wage determination. 

(B) The Administrator will establish wage rates for such classifications in accordance with 
paragraph (a)(1)(iii)(A)(3) of this section. Work performed in such a classification must be paid at 
no less than the wage and fringe benefit rate listed on the wage determination for such 
classification. 

(iii) Conformance.  

(A) The contracting officer must require that any class of laborers or mechanics, including helpers, 
which is not listed in the wage determination and which is to be employed under the contract be 
classified in conformance with the wage determination. Conformance of an additional 
classification and wage rate and fringe benefits is appropriate only when the following criteria 
have been met: 

(1) The work to be performed by the classification requested is not performed by a classification 
in the wage determination; and 

(2) The classification is used in the area by the construction industry; and 

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship 
to the wage rates contained in the wage determination. 

(B) The conformance process may not be used to split, subdivide, or otherwise avoid application 
of classifications listed in the wage determination. 

(C) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the action 
taken will be sent by the contracting officer by email to DBAconformance@dol.gov. The 
Administrator, or an authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is necessary. 

(D) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), the contracting 
officer will, by email to DBAconformance@dol.gov, refer the questions, including the views of all 
interested parties and the recommendation of the contracting officer, to the Administrator for 
determination. The Administrator, or an authorized representative, will issue a determination 
within 30 days of receipt and so advise the contracting officer or will notify the contracting officer 
within the 30-day period that additional time is necessary. 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(A)(3)
mailto:DBAconformance@dol.gov
mailto:DBAconformance@dol.gov


 

 
 

(E) The contracting officer must promptly notify the contractor of the action taken by the Wage 
and Hour Division under paragraphs (a)(1)(iii)(C) and (D) of this section. The contractor must 
furnish a written copy of such determination to each affected worker or it must be posted as a part 
of the wage determination. The wage rate (including fringe benefits where appropriate) determined 
pursuant to paragraph (a)(1)(iii)(C) or (D) of this section must be paid to all workers performing 
work in the classification under this contract from the first day on which work is performed in the 
classification. 

(iv) Fringe benefits not expressed as an hourly rate. Whenever the minimum wage rate prescribed 
in the contract for a class of laborers or mechanics includes a fringe benefit which is not expressed 
as an hourly rate, the contractor may either pay the benefit as stated in the wage determination or 
may pay another bona fide fringe benefit or an hourly cash equivalent thereof. 

(v) Unfunded plans. If the contractor does not make payments to a trustee or other third person, 
the contractor may consider as part of the wages of any laborer or mechanic the amount of any 
costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
Provided, That the Secretary of Labor has found, upon the written request of the contractor, in 
accordance with the criteria set forth in § 5.28, that the applicable standards of the Davis-Bacon 
Act have been met. The Secretary of Labor may require the contractor to set aside in a separate 
account assets for the meeting of obligations under the plan or program. 

(vi) Interest. In the event of a failure to pay all or part of the wages required by the contract, the 
contractor will be required to pay interest on any underpayment of wages. 

(2) Withholding — 

(i) Withholding requirements. The applicable Federal agency may, upon its own action, or must, 
upon written request of an authorized representative of the Department of Labor, withhold or cause 
to be withheld from the contractor so much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime contractor or any subcontractor for the 
full amount of wages and monetary relief, including interest, required by the clauses set forth in 
paragraph (a) of this section for violations of this contract, or to satisfy any such liabilities required 
by any other Federal contract, or federally assisted contract subject to Davis-Bacon labor 
standards, that is held by the same prime contractor (as defined in § 5.2). The necessary funds may 
be withheld from the contractor under this contract, any other Federal contract with the same prime 
contractor, or any other federally assisted contract that is subject to Davis-Bacon labor standards 
requirements and is held by the same prime contractor, regardless of whether the other contract 
was awarded or assisted by the same agency, and such funds may be used to satisfy the contractor 
liability for which the funds were withheld. In the event of a contractor's failure to pay any laborer 
or mechanic, including any apprentice or helper working on the site of the work (or otherwise 
working in construction or development of the project under a development statute) all or part of 
the wages required by the contract, or upon the contractor's failure to submit the required records 
as discussed in paragraph (a)(3)(iv) of this section, the applicable Federal agency may on its own 
initiative and after written notice to the contractor, sponsor, applicant, owner, or other entity, as the 
case may be, take such action as may be necessary to cause the suspension of any further payment, 
advance, or guarantee of funds until such violations have ceased. 

(ii) Priority to withheld funds. The Department has priority to funds withheld or to be withheld in 
accordance with the Davis Bacon Act over claims to those funds by: 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(C)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(D)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(C)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(iii)(D)
https://www.ecfr.gov/current/title-29/section-5.28
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)
https://www.ecfr.gov/current/title-29/section-5.2
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(iv)


 

 
 

(A) A contractor's surety(ies), including without limitation performance bond sureties and payment 
bond sureties; 

(B) A contracting agency for its reprocurement costs; 

(C) A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in bankruptcy of a 
contractor, or a contractor's bankruptcy estate; 

(D) A contractor's assignee(s); 

(E) A contractor's successor(s); or 

(F) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907. 

(3) Records and certified payrolls — 

(i) Basic record requirements — 

(A) Length of record retention. All regular payrolls and other basic records must be maintained by 
the contractor and any subcontractor during the course of the work and preserved for all laborers 
and mechanics working at the site of the work (or otherwise working in construction or 
development of the project under a development statute) for a period of at least 3 years after all 
the work on the prime contract is completed. 

(B) Information required. Such records must contain the name; Social Security number; last known 
address, telephone number, and email address of each such worker; each worker's correct 
classification(s) of work actually performed; hourly rates of wages paid (including rates of 
contributions or costs anticipated for bona fide fringe benefits or cash equivalents thereof of the 
types described in 40 U.S.C. 3141(2)(B) of the Davis-Bacon Act); daily and weekly number of 
hours actually worked in total and on each covered contract; deductions made; and actual wages 
paid. 

(C) Additional records relating to fringe benefits. Whenever the Secretary of Labor has found 
under paragraph (a)(1)(v) of this section that the wages of any laborer or mechanic include the 
amount of any costs reasonably anticipated in providing benefits under a plan or program described 
in 40 U.S.C. 3141(2)(B) of the Davis-Bacon Act, the contractor must maintain records which show 
that the commitment to provide such benefits is enforceable, that the plan or program is financially 
responsible, and that the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. 

(D) Additional records relating to apprenticeship. Contractors with apprentices working under 
approved programs must maintain written evidence of the registration of apprenticeship programs, 
the registration of the apprentices, and the ratios and wage rates prescribed in the applicable 
programs. 

(ii) Certified payroll requirements — 

(A) Frequency and method of submission. The contractor or subcontractor must submit weekly, 
for each week in which any DBA- or Related Acts-covered work is performed, certified payrolls 
to the applicable Federal agency if the agency is a party to the contract, but if the agency is not 
such a party, the contractor will submit the certified payrolls to the applicant, sponsor, owner, or 

https://www.govinfo.gov/link/uscode/31/3901
https://www.govinfo.gov/link/uscode/40/3141
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)(v)
https://www.govinfo.gov/link/uscode/40/3141


 

 
 

other entity, as the case may be, that maintains such records, for transmission to the applicable 
Federal agency. The prime contractor is responsible for the submission of all certified payrolls by 
all subcontractors. A contracting agency or prime contractor may permit or require contractors to 
submit certified payrolls through an electronic system, as long as the electronic system requires a 
legally valid electronic signature; the system allows the contractor, the contracting agency, and the 
Department of Labor to access the certified payrolls upon request for at least 3 years after the work 
on the prime contract has been completed; and the contracting agency or prime contractor permits 
other methods of submission in situations where the contractor is unable or limited in its ability to 
use or access the electronic system. 

(B) Information required. The certified payrolls submitted must set out accurately and completely 
all of the information required to be maintained under paragraph (a)(3)(i)(B) of this section, except 
that full Social Security numbers and last known addresses, telephone numbers, and email 
addresses must not be included on weekly transmittals. Instead, the certified payrolls need only 
include an individually identifying number for each worker (e.g., the last four digits of the worker's 
Social Security number). The required weekly certified payroll information may be submitted 
using Optional Form WH-347 or in any other format desired. Optional Form WH-347 is available 
for this purpose from the Wage and Hour Division website at 
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf or its successor website. It is 
not a violation of this section for a prime contractor to require a subcontractor to provide full Social 
Security numbers and last known addresses, telephone numbers, and email addresses to the prime 
contractor for its own records, without weekly submission by the subcontractor to the sponsoring 
government agency (or the applicant, sponsor, owner, or other entity, as the case may be, that 
maintains such records). 

(C) Statement of Compliance. Each certified payroll submitted must be accompanied by a 
“Statement of Compliance,” signed by the contractor or subcontractor, or the contractor's or 
subcontractor's agent who pays or supervises the payment of the persons working on the contract, 
and must certify the following: 

(1) That the certified payroll for the payroll period contains the information required to be provided 
under paragraph (a)(3)(ii) of this section, the appropriate information and basic records are being 
maintained under paragraph (a)(3)(i) of this section, and such information and records are correct 
and complete; 

(2) That each laborer or mechanic (including each helper and apprentice) working on the contract 
during the payroll period has been paid the full weekly wages earned, without rebate, either directly 
or indirectly, and that no deductions have been made either directly or indirectly from the full 
wages earned, other than permissible deductions as set forth in 29 CFR part 3; and 

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe 
benefits or cash equivalents for the classification(s) of work actually performed, as specified in the 
applicable wage determination incorporated into the contract. 

(D) Use of Optional Form WH-347. The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 will satisfy the requirement for submission 
of the “Statement of Compliance” required by paragraph (a)(3)(ii)(C) of this section. 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)(B)
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/wh347/.pdf
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(ii)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(ii)(C)


 

 
 

(E) Signature. The signature by the contractor, subcontractor, or the contractor's or subcontractor's 
agent must be an original handwritten signature or a legally valid electronic signature. 

(F) Falsification. The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under 18 U.S.C. 1001 and 31 U.S.C. 3729. 

(G) Length of certified payroll retention. The contractor or subcontractor must preserve all certified 
payrolls during the course of the work and for a period of 3 years after all the work on the prime 
contract is completed. 

(iii) Contracts, subcontracts, and related documents. The contractor or subcontractor must 
maintain this contract or subcontract and related documents including, without limitation, bids, 
proposals, amendments, modifications, and extensions. The contractor or subcontractor must 
preserve these contracts, subcontracts, and related documents during the course of the work and 
for a period of 3 years after all the work on the prime contract is completed. 

(iv) Required disclosures and access — 

(A) Required record disclosures and access to workers. The contractor or subcontractor must make 
the records required under paragraphs (a)(3)(i) through (iii) of this section, and any other 
documents that the applicable Federal agency or the Department of Labor deems necessary to 
determine compliance with the labor standards provisions of any of the applicable statutes 
referenced by § 5.1, available for inspection, copying, or transcription by authorized 
representatives of the applicable Federal agency or the Department of Labor, and must permit such 
representatives to interview workers during working hours on the job. 

(B) Sanctions for non-compliance with records and worker access requirements. If the contractor 
or subcontractor fails to submit the required records or to make them available, or refuses to permit 
worker interviews during working hours on the job, the Federal agency may, after written notice 
to the contractor, sponsor, applicant, owner, or other entity, as the case may be, that maintains such 
records or that employs such workers, take such action as may be necessary to cause the suspension 
of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available, or to permit worker interviews during 
working hours on the job, may be grounds for debarment action pursuant to § 5.12. In addition, 
any contractor or other person that fails to submit the required records or make those records 
available to WHD within the time WHD requests that the records be produced will be precluded 
from introducing as evidence in an administrative proceeding under 29 CFR part 6 any of the 
required records that were not provided or made available to WHD. WHD will take into 
consideration a reasonable request from the contractor or person for an extension of the time for 
submission of records. WHD will determine the reasonableness of the request and may consider, 
among other things, the location of the records and the volume of production. 

(C) Required information disclosures. Contractors and subcontractors must maintain the full Social 
Security number and last known address, telephone number, and email address of each covered 
worker, and must provide them upon request to the applicable Federal agency if the agency is a 
party to the contract, or to the Wage and Hour Division of the Department of Labor. If the Federal 
agency is not such a party to the contract, the contractor, subcontractor, or both, must, upon request, 
provide the full Social Security number and last known address, telephone number, and email 
address of each covered worker to the applicant, sponsor, owner, or other entity, as the case may 

https://www.govinfo.gov/link/uscode/18/1001
https://www.govinfo.gov/link/uscode/31/3729
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(i)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(3)(iii)
https://www.ecfr.gov/current/title-29/section-5.1
https://www.ecfr.gov/current/title-29/section-5.12
https://www.ecfr.gov/current/title-29/part-6


 

 
 

be, that maintains such records, for transmission to the applicable Federal agency, the contractor, 
or the Wage and Hour Division of the Department of Labor for purposes of an investigation or 
other compliance action. 

(4) Apprentices and equal employment opportunity — 

(i) Apprentices — 

(A) Rate of pay. Apprentices will be permitted to work at less than the predetermined rate for the 
work they perform when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship (OA), or with a State Apprenticeship Agency recognized 
by the OA. A person who is not individually registered in the program, but who has been certified 
by the OA or a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice, will be permitted to work at less than the predetermined rate for the 
work they perform in the first 90 days of probationary employment as an apprentice in such a 
program. In the event the OA or a State Apprenticeship Agency recognized by the OA withdraws 
approval of an apprenticeship program, the contractor will no longer be permitted to use 
apprentices at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 

(B) Fringe benefits. Apprentices must be paid fringe benefits in accordance with the provisions of 
the apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on the wage determination for 
the applicable classification. If the Administrator determines that a different practice prevails for 
the applicable apprentice classification, fringe benefits must be paid in accordance with that 
determination. 

(C) Apprenticeship ratio. The allowable ratio of apprentices to journeyworkers on the job site in 
any craft classification must not be greater than the ratio permitted to the contractor as to the entire 
work force under the registered program or the ratio applicable to the locality of the project 
pursuant to paragraph (a)(4)(i)(D) of this section. Any worker listed on a payroll at an apprentice 
wage rate, who is not registered or otherwise employed as stated in paragraph (a)(4)(i)(A) of this 
section, must be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any apprentice performing work on the job 
site in excess of the ratio permitted under this section must be paid not less than the applicable 
wage rate on the wage determination for the work actually performed. 

(D) Reciprocity of ratios and wage rates. Where a contractor is performing construction on a 
project in a locality other than the locality in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyworker's hourly rate) applicable within the locality 
in which the construction is being performed must be observed. If there is no applicable ratio or 
wage rate for the locality of the project, the ratio and wage rate specified in the contractor's 
registered program must be observed. 

(ii) Equal employment opportunity. The use of apprentices and journeyworkers under this part must 
be in conformity with the equal employment opportunity requirements of Executive Order 11246, 
as amended, and 29 CFR part 30. 

https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)(i)(D)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(4)(i)(A)
https://www.federalregister.gov/executive-order/11246
https://www.ecfr.gov/current/title-29/part-30


 

 
 

(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

(6) Subcontracts. The contractor or subcontractor must insert in any subcontracts the clauses 
contained in paragraphs (a)(1) through (11) of this section, along with the applicable wage 
determination(s) and such other clauses or contract modifications as the applicable Federal agency 
may by appropriate instructions require, and a clause requiring the subcontractors to include these 
clauses and wage determination(s) in any lower tier subcontracts. The prime contractor is 
responsible for the compliance by any subcontractor or lower tier subcontractor with all the 
contract clauses in this section. In the event of any violations of these clauses, the prime contractor 
and any subcontractor(s) responsible will be liable for any unpaid wages and monetary relief, 
including interest from the date of the underpayment or loss, due to any workers of lower-tier 
subcontractors, and may be subject to debarment, as appropriate. 

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of 
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated 
by reference in this contract. 

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of 
this contract shall not be subject to the general disputes clause of this contract. Such disputes shall 
be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR 
parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor 
(or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

(10) Certification of eligibility.  

(i) By entering into this contract, the contractor certifies that neither it nor any person or firm who 
has an interest in the contractor's firm is a person or firm ineligible to be awarded Government 
contracts by virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of 40 U.S.C. 3144(b) or § 5.12(a). 

(iii) The penalty for making false statements is prescribed in the U.S. Code, Title 18 Crimes and 
Criminal Procedure, 18 U.S.C. 1001. 

(11) Anti-retaliation. It is unlawful for any person to discharge, demote, intimidate, threaten, 
restrain, coerce, blacklist, harass, or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other 
manner discriminate against, any worker or job applicant for: 

(i) Notifying any contractor of any conduct which the worker reasonably believes constitutes a 
violation of the DBA, Related Acts, this part, or 29 CFR part 1 or 3; 

https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(1)
https://www.ecfr.gov/current/title-29/section-5.5#p-5.5(a)(11)
https://www.ecfr.gov/current/title-29/section-5.5
https://www.ecfr.gov/current/title-29/section-5.12
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-5
https://www.ecfr.gov/current/title-29/part-6
https://www.ecfr.gov/current/title-29/part-7
https://www.govinfo.gov/link/uscode/40/3144
https://www.ecfr.gov/current/title-29/section-5.12#p-5.12(a)
https://www.govinfo.gov/link/uscode/40/3144
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https://www.govinfo.gov/link/uscode/18/1001
https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3


 

 
 

(ii) Filing any complaint, initiating or causing to be initiated any proceeding, or otherwise asserting 
or seeking to assert on behalf of themselves or others any right or protection under the DBA, 
Related Acts, this part, or 29 CFR part 1 or 3; 

(iii) Cooperating in any investigation or other compliance action, or testifying in any proceeding 
under the DBA, Related Acts, this part, or 29 CFR part 1 or 3; or 

(iv) Informing any other person about their rights under the DBA, Related Acts, this part, or 29 
CFR part 1 or 3. 

Compliance with the Copeland Anti-Kickback Act (40 U.S.C. § 3145 as supplemented by 29 
CFR Part 3):  

If applicable to this Contract, Contractor shall comply with all the requirements of 18 U.S.C. § 
874, 40 U.S.C. § 3145, 29 CFR Part 3 which are incorporated by reference to this Contract. 
Contractor are prohibited from inducing by any means any person employed in the construction, 
completion or repair of public work to give up any part of the compensation to which he or she is 
otherwise entitled. 

Contractor. The Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the 
requirements of 29 C.F.R. Part 3 as may be applicable, which are incorporated by reference into 
this contract.  

Subcontracts. The Contractor or Subcontractor shall insert in any subcontracts the clause above 
and such other clauses as the federal agency may by appropriate instructions require, and a clause 
requiring the subcontractors to include these clauses in any lower tier subcontracts. The Prime 
Contractor shall be responsible for the compliance by any subcontractor or lower tier subcontractor 
with all these contract clauses.  

Breach. A breach of the contract clauses above may be grounds for termination of the contract, and 
for debarment as a contractor and subcontractor as provided in 29 C.F.R. § 5.12. 

Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708 as supplemented by 
29 CFR Part 5). If applicable per the standard described above, the recipient or subrecipient must 
include the provisions at 29 C.F.R. § 5.5(b)(1)-(5), verbatim, into all applicable contracts. All 
applicable contractors must include these provisions, in full, into any subcontracts. In addition to 
the required language from 29 C.F.R. § 5.5(b)(1)-(5), the recipient or subrecipient must also insert 
a clause meeting the requirements of 29 C.F.R. § 5.5(c) in any contract subject only to the Contract 
Work Hours and Safety Standards Act and not to any other statutes cited in 29 C.F.R. § 5.1.  

Required Language 

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he or she is employed on such 
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek.  

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the 
clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible 

https://www.ecfr.gov/current/title-29/part-1
https://www.ecfr.gov/current/title-29/part-3
https://www.ecfr.gov/current/title-29/part-1
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therefor shall be liable for the unpaid wages and interest from the date of the underpayment. In 
addition, such contractor and subcontractor shall be liable to the United States (in the case of work 
done under contract for the District of Columbia or a territory, to such District or to such territory), 
for liquidated damages. Such liquidated damages shall be computed with respect to each individual 
laborer or mechanic, including watchpersons and guards, employed in violation of the clause set 
forth in paragraph (b)(1) of this section, in the sum of $32 for each calendar day on which such 
individual was required or permitted to work in excess of the standard workweek of forty hours 
without payment of the overtime wages required by the clause set forth in paragraph (b)(1).  

(3) Withholding for unpaid wages and liquidated damages— 

(i) Withholding Process. The County may, upon its own action, or must, upon written 
request of an authorized representative of the Department of Labor, withhold or cause to 
be withheld from the contractor so much of the accrued payments or advances as may be 
considered necessary to satisfy the liabilities of the prime contractor or any subcontractor 
for any unpaid wages; monetary relief, including interest; and liquidated damages required 
by the clauses set forth in this paragraph (b) on this contract, any other federal contract 
with the same prime contractor, or any other federally assisted contract subject to the 
Contract Work Hours and Safety Standards Act that is held by the same prime contractor 
(as defined in § 5.2). The necessary funds may be withheld from the Contract Provisions 
Guide 14 contractor under this contract, any other federal contract with the same prime 
contractor, or any other federally assisted contract that is subject to the Contract Work 
Hours and Safety Standards Act and is held by the same prime contractor, regardless of 
whether the other contract was awarded or assisted by the same agency, and such funds 
may be used to satisfy the contractor liability for which the funds were withheld.  

(ii) Priority to withheld funds. The Department has priority to funds withheld or to be 
withheld in accordance with paragraph (a)(2)(i) or (b)(3)(i) of this section, or both, over 
claims to those funds by:  

(A) A contractor's surety(ies), including without limitation performance bond 
sureties and payment bond sureties;  

(B) A contracting agency for its reprocurement costs;  

(C) A trustee(s) (either a court-appointed trustee or a U.S. trustee, or both) in 
bankruptcy of a contractor, or a contractor's bankruptcy estate;  

(D) A contractor's assignee(s);  

(E) A contractor's successor(s); or  

(F) A claim asserted under the Prompt Payment Act, 31 U.S.C. 3901-3907.  

(4) Subcontracts. The contractor or subcontractor must insert in any subcontracts the clauses set 
forth in paragraphs (b)(1) through (5) of this section and a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. The prime contractor is responsible for 
compliance by any subcontractor or lower tier subcontractor with the clauses set forth in 
paragraphs (b)(1) through (5). In the event of any violations of these clauses, the prime contractor, 
and any subcontractor(s) responsible will be liable for any unpaid wages and monetary relief, 
including interest from the date of the underpayment or loss, due to any workers of lower-tier 



 

 
 

subcontractors, and associated liquidated damages and may be subject to debarment, as 
appropriate.  

(5) Anti-retaliation. It is unlawful for any person to discharge, demote, intimidate, threaten, 
restrain, coerce, blacklist, harass, or in any other manner discriminate against, or to cause any 
person to discharge, demote, intimidate, threaten, restrain, coerce, blacklist, harass, or in any other 
manner discriminate against, any worker or job applicant for:  

(i) Notifying any contractor of any conduct which the worker reasonably believes 
constitutes a violation of the Contract Work Hours and Safety Standards Act (CWHSSA) 
or its implementing regulations in this part;  

(ii) Filing any complaint, initiating, or causing to be initiated any proceeding, or otherwise 
asserting or seeking to assert on behalf of themselves or others any right or protection under 
CWHSSA or this part;  

(iii) Cooperating in any investigation or other compliance action, or testifying in any 
proceeding under CWHSSA or this part; or  

(iv) Informing any other person about their rights under CWHSSA or this part. 

Clean Air Act (42 U.S.C. 7401–7671q.) and the Federal Water Pollution Control Act (33 
U.S.C. 1251–1387, as amended).  

Clear Air Act. The Contractor agrees to comply with all applicable standards, orders or regulations 
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. The contractor agrees 
to report each violation to the County and understands and agrees that the County  will, in turn, 
report each violation as required to assure notification to the Federal Emergency Management 
Agency, and the appropriate Environmental Protection Agency Regional Office. The contractor 
agrees to include these requirements in each subcontract exceeding $150,000 financed in whole or 
in part with federal assistance provided by the Federal Government.  
 
Federal Water Pollution Control Act. The contractor agrees to comply with all applicable 
standards, orders, or regulations issued pursuant to the Federal Water Pollution Control Act, as 
amended, 33 U.S.C. § 1251 et seq. The contractor agrees to report each violation to the County 
and understands and agrees that the County will, in turn, report each violation as required to assure 
notification to Commerce, FDEM, , Federal Emergency Management Agency, and the appropriate 
Environmental Protection Agency Regional Office. The contractor agrees to include these 
requirements in each subcontract exceeding $150,000 financed in whole or in part with federal 
assistance provided by the Federal Government. 
 
Debarment and Suspension:  

This contract is a covered transaction for purposes of 2 C.F.R. Part 180 and 2 C.F.R. Part 3000. As 
such, the contractor is required to verify that none of the contractor’s principals (defined at 2 C.F.R. 
§ 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 
180.940) or disqualified (defined at 2 C.F.R. § 180.935).  



 

 
 

The contractor must comply with 2 C.F.R. Part 180, subpart C and2 C.F.R. Part 3000, subpart C, 
and must include a requirement to comply with these regulations in any lower tier covered 
transaction it enters.  

This certification is a material representation of fact relied upon by the County. If it is later 
determined that the contractor did not comply with 2 C.F.R. Part 180, subpart C and 2 C.F.R. Part 
3000, subpart C, in addition to remedies available to the County, the Federal Government may 
pursue available remedies, including but not limited to suspension and/or debarment.  

The Contractor agrees to comply with the requirements of 2C.F.R. Part 180, subpart C and 2 C.F.R. 
Part 3000, subpart C while this offer is valid and throughout the period of any contract that may 
arise from this offer. The bidder or proposer further agrees to include a provision requiring such 
compliance in its lower tier covered transactions. 

Byrd Anti-Lobbying Amendment (31 U.S.C. 1352): Contractor must file the required 
certification. Each tier certifies to the tier above that it will not and has not used federal 
appropriated funds to pay any person or organization for influencing or attempting to influence an 
officer or employee of any agency, a Member of Congress, officer or employee of Congress, or an 
employee of a Member of Congress in connection with obtaining any federal contract, grant, or 
any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any lobbying with non-
federal funds that takes place in connection with obtaining any federal award. Such disclosures are 
forwarded from tier to tier up to the recipient who in turn will forward the certification(s) to the 
federal agency. 

Procurement of Recovered Materials.  

In the performance of this contract, the Contractor shall make maximum use of products containing 
recovered materials that are EPA-designated items unless the product cannot be acquired 

a)  Competitively within a timeframe providing for compliance with the contract 
performance schedule; 

b)  Meeting contract performance requirements; or  

c)  At a reasonable price.  

Information about this requirement, along with the list of EPA-designated items, is available at. 
https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-programc. The Contractor 
also agrees to comply with all other applicable requirements of Section 6002 of the Solid Waste 
Disposal Act. 

Prohibition on Contracting for Covered Telecommunications Equipment or Services (2 CFR 
§ 200.216).  

(a) Definitions. As used in this clause, the terms backhaul; covered foreign country; covered 
telecommunications equipment or services; interconnection arrangements; roaming; substantial or 
essential component; and telecommunications equipment or services have the meaning as defined 
in federal agency Policy, Prohibitions on Expending Federal Agency Award Funds for Covered 
Telecommunications Equipment or Services, as used in this clause—  

(b) Prohibitions.  

https://www.epa.gov/smm/comprehensive-procurement-guideline-cpg-programc


 

 
 

1) Section 889(b) of the John S. McCain National Defense Authorization Act for Fiscal 
Year 2019, Pub. L. No. 115-232, and 2 C.F.R. § 200.216 prohibit the head of an executive 
agency on or after Aug.13, 2020, from obligating or expending grant, cooperative 
agreement, loan, or loan guarantee funds on certain telecommunications products or from 
certain entities for national security reasons.  

2) Unless an exception in paragraph (c) of this clause applies, the contractor and its 
subcontractors may not use grant, cooperative agreement, loan, or loan guarantee funds 
from the Federal Emergency Management Agency to: 

i. Procure or obtain any equipment, system, or service that uses covered 
telecommunications equipment or services as a substantial or essential component 
of any system, or as critical technology of any system;  

ii. Enter, extend, or renew a contract to procure or obtain any equipment, system, 
or service that uses covered telecommunications equipment or services as a 
substantial or essential component of any system, or as critical technology of any 
system;  

iii. Enter, extend, or renew contracts with entities that use covered 
telecommunications equipment or services as a substantial or essential component 
of any system, or as critical technology as part of any system; or  

iv. Provide, as part of its performance of this contract, subcontract, or other 
contractual instrument, any equipment, system, or service that uses covered 
telecommunications equipment or services as a substantial or essential component 
of any system, or as critical technology as part of any system. 

(c) Exceptions.  

1) This clause does not prohibit contractors from providing—  

i. A service that connects to the facilities of a third-party, such as backhaul, roaming, 
or interconnection arrangements; or  

ii. Telecommunications equipment that cannot route or redirect user data traffic or 
permit visibility into any user data or packets that such equipment transmits or 
otherwise handles.  

2) By necessary implication and regulation, the prohibitions also do not apply to:  

i. Covered telecommunications equipment or services that:  

a. Are not used as a substantial or essential component of any system; and  

b. Are not used as critical technology of any system.  

ii. Other telecommunications equipment or services that are not considered covered 
telecommunications equipment or services.  

(d) Reporting requirement.  



 

 
 

1) In the event the contractor identifies covered telecommunications equipment or services 
used as a substantial or essential component of any system, or as critical technology as part 
of any system, during contract performance, or the contractor is notified of such by a 
subcontractor at any tier or by any other source, the contractor shall report the information 
in paragraph (d)(2) of this clause to the recipient or subrecipient, unless elsewhere in this 
contract are established procedures for reporting the information.  

2) The Contractor shall report the following information pursuant to paragraph (d)(1) of 
this clause:  

i. Within one business day from the date of such identification or notification: The 
contract number; the order number(s), if applicable; supplier name; supplier unique 
entity identifier (if known); supplier Commercial and Government Entity (CAGE) 
code (if known); brand; model number (original equipment manufacturer number, 
manufacturer part number, or wholesaler number); item description; and any 
readily available information about mitigation actions undertaken or recommended.  

ii. Within 10 business days of submitting the information in paragraph (d)(2)(i) of 
this clause: Any further available information about mitigation actions undertaken 
or recommended. In addition, the contractor shall describe the efforts it undertook 
to prevent use or submission of covered telecommunications equipment or services, 
and any additional efforts that will be incorporated to prevent future use or 
submission of covered telecommunications equipment or services.  

(e) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph 
(e), in all subcontracts and other contractual instruments. 

Domestic Preferences for Procurements (2 CFR § 200.322):   

The Contractor should, to the greatest extent practicable and consistent with law, provide a 
preference for the purchase, acquisition, or use of goods, products, or materials produced in the 
United States. This includes, but is not limited to, iron, aluminum, steel, cement, and other 
manufactured products.  

For purposes of this clause:  

Produced in the United States means, for iron and steel products, that all manufacturing processes, 
from the initial melting stage through the application of coatings, occurred in the United States. 

Build America, Buy America Act (Public Law 117-58, 29 U.S.C. § 50101. Executive Order 
14005): Applicability: The BABAA domestic preference requirements are applicable to 
infrastructure projects funded under federal financial assistance program awards issued on or after 
Jan. 2, 2023, as well as new funding the federal agency obligates to existing awards or through 
renewal awards where the new funding is obligated on or after Jan. 2, 2023. The BABAA contract 
provision and self-certification are required for contracts and subcontracts for infrastructure 
projects that are subject to the BABAA requirements unless the requirement is waived. For 
additional information on types of BABAA waivers, please refer to the federal entity’s  website at 
https://www.Federal.gov/grants/policy-guidance/buy-america.  
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If applicable, Contractors and their subcontractors who apply or bid for an award for an 
infrastructure project subject to the domestic preference requirement in the Build America, Buy 
America Act shall file the required certification to the County with each bid or offer for an 
infrastructure project, unless a domestic preference requirement is waived by the federal agency. 
Contractors and subcontractors certify that no federal financial assistance funding for 
infrastructure projects will be provided unless all the iron, steel, manufactured projects, and 
construction materials used in the project are produced in the United States. BABAA, Pub. L. No. 
117-58, §§ 70901-52. Contractors and subcontractors shall also disclose any use of federal 
financial assistance for infrastructure projects that does not ensure compliance with BABAA 
domestic preference requirements. Such disclosures shall be forwarded to the recipient who, in 
turn, will forward the disclosures to the federal agency; subrecipients will forward disclosures to 
the passthrough entity, who will, in turn, forward the disclosures to the federal agency. 

Access to Records:  

The Contractor agrees to make available the County, Commerce, FDEM, HUD, FEMA, the   
Federal Administrator, the Comptroller General of the United States, or any of their authorized 
representatives access to any books, documents, papers, and records of the Contractor which are 
directly pertinent to this contract for the purposes of making audits, examinations, excerpts, and 
transcriptions.  

The Contractor  agrees to permit any of the foregoing parties to reproduce by any means 
whatsoever or to copy excerpts and transcriptions as reasonably needed.  

The Contractor agrees to provide the federal agency Administrator or his authorized 
representatives access to construction or other work sites pertaining to the work being completed 
under the contract. 

Additional Language for Applicable to Contracts Entered into After August 1, 2017, Under a Major 
Disaster or Emergency Declaration  

In compliance with section 1225 of the Disaster Recovery Reform Act of 2018, the County and 
the Contractor acknowledge and agree that no language in this contract is intended to prohibit 
audits or internal reviews by the federal agency Administrator or the Comptroller General of the 
United States. 

Contract Changes or Modifications: Applicability: To be allowable under a federal agency grant 
or cooperative agreement award, the cost of any contract change, modification, amendment, 
addendum, change order, or constructive change must be necessary, allocable, within the scope of 
the grant or cooperative agreement, reasonable for the scope of work, and otherwise allowable. 
The federal agency recommends that all contracts include a changes clause that describes how, if 
at all, changes can be made by either party to alter the method, price, or schedule of the work 
without breaching the contract. The language of the clause may depend on the nature of the contract 
and the procured item(s) or service(s). The recipient or subrecipient should also consult their 
servicing legal counsel to determine whether and how contract changes are permissible under 
applicable state, local, or tribal laws or regulations. 

Federal Agency Seals, Logo and Flags:  



 

 
 

The Contractor shall not use any Federal Agency seal(s), logos, crests, or reproductions of flags or 
likenesses of any federal agency officials without specific federal agency pre-approval. 

 

Compliance with Federal Law, Regulations and Executive Orders:: This is an 
acknowledgement that Federal financial assistance will or may be used to fund all or a portion of 
the contract. The contractor will comply with all applicable federal law, regulations, executive 
orders, Federal policies, procedures, and directives. 

No Obligation by Federal Government: The Federal Government is not a party to this contract 
and is not subject to any obligations or liabilities to the recipient or subrecipient, contractor, or any 
other party pertaining to any matter resulting from the contract. 

Program Fraud and False or Fraudulent Statements or Related Acts:: The Contractor 
acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and 
Statements) applies to the contractor’s actions pertaining to this contract. 

Copyright:  

License and Delivery of Works Subject to Copyright.  

The Contractor grants to the DeSoto County, a paid-up, royalty-free, nonexclusive, irrevocable, 
worldwide license in data first produced in the performance of this contract to reproduce, publish, 
or otherwise use, including prepare derivative works, distribute copies to the public, and perform 
publicly and display publicly such data. For data required by the contract but not first produced in 
the performance of this contract, the Contractor will identify such data and grant to the County or 
acquires on its behalf a license of the same scope as for data first produced in the performance of 
this contract. Data, as used herein, shall include any work subject to copyright under 17 U.S.C. § 
102, for example, any written reports or literary works, software and/or source code, music, 
choreography, pictures or images, graphics, sculptures, videos, motion pictures or other 
audiovisual works, sound and/or video recordings, and architectural works. Upon or before the 
completion of this contract, the Contractor will deliver to the DeSoto County data first produced 
in the performance of this contract and data required by the contract but not first produced in the 
performance of this contract in formats acceptable by DeSoto County. 

 

 

 

 

  



 

 
 

Certifications 
Build America, Buy America Act Certification 

Applicability: For Federal financial assistance programs subject to BABAA, contractors and 
subcontractors must sign and submit the following certification to the next tier (e.g., subcontractors 
submit to the contractor; contractors submit to the recipient or subrecipient) for each bid or offer 
for an infrastructure project that has not been waived by a BABAA waiver: 

The undersigned certifies, to the best of their knowledge and belief, that: 

The Build America, Buy America Act (BABAA) requires that no federal financial assistance for 
“infrastructure” projects is provided “unless all of the iron, steel, manufactured products, and 
construction materials used in the project are produced in the United States.” Section 70914 of 
Public Law No. 117-58, §§ 70901-52.  

The undersigned certifies that for the (insert name of project) that the iron, steel, manufactured 
products, and construction materials used in this contract are in full compliance with the BABAA 
requirements including:  

1. All iron and steel used in the project are produced in the United States. This means all 
manufacturing processes, from the initial melting stage through the application of coatings, 
occurred in the United States.  

2. All manufactured products purchased with Federal financial assistance must be produced 
in the United States. For a manufactured product to be considered produced in the United 
States, the cost of the components of the manufactured product that are mined, produced, 
or manufactured in the United States is greater than 55% of the total cost of all components 
of the manufactured product, unless another standard for determining the minimum amount 
of domestic content of the manufactured product has been established under applicable law 
or regulation.  

3. All construction materials are manufactured in the United States. This means that all 
manufacturing processes for the construction material occurred in the United States. The 
(insert name of contractor or subcontractor), certifies or affirms the truthfulness and 
accuracy of each statement of its certification and disclosure, if any. In addition, the (insert 
name of contractor or subcontractor) understands and agrees that the provisions of 31 
U.S.C. Chap. 38, Administrative Remedies for False Claims and Statements, apply to this 
certification and disclosure, if any.” 

 
 
        
Signature of Contractor’s Authorized Official  
 
        
Name and Title of Contractor’s Authorized Official  
 
        
Date 



 

 
 

Byrd Anti-Lobbying Certification  

APPENDIX A, 44 C.F.R. PART 18 – CERTIFICATION REGARDING LOBBYING. 
Certification for Contracts, Grants, Loans, and Cooperative Agreements  

The undersigned certifies, to the best of his or her knowledge and belief, that:  

No federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, 
to any person for influencing or attempting to influence an officer or employee of an agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with the awarding of any federal contract, the making of any federal grant, 
the making of any federal loan, the entering into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any federal contract, grant, loan, or 
cooperative agreement. 

If any funds other than federal appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any agency, a Member of 
Congress, an officer or employee of Congress, or an employee of a Member of Congress in 
connection with this federal contract, grant, loan, or cooperative agreement, the undersigned shall 
complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance 
with its instructions. 

The undersigned shall require that the language of this certification be included in the award 
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under 
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose 
accordingly. 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making 
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who fails 
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

The Contractor, Accurate Power and Technology, Incorporated, certifies or affirms the truthfulness 
and accuracy of each statement of its certification and disclosure, if any. In addition, the Contractor 
understands and agrees that the provisions of 31 U.S.C. Chap. 38, Administrative Remedies for 
False Claims and Statements, apply to this certification and disclosure, if any.  

 

        
Signature of Contractor’s Authorized Official  
 
 
        
Name and Title of Contractor’s Authorized Official  
 
 
        
Date 
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